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A Matter oF Bustness.—The readers of the JouRNAL 
are reminded that the department of the publishers of the 
JOURNAL is entirely separate and distinct from that of the 
editor. Therefore, all communications relating to the busi- 
ness management of the JOURNAL, such as those relating to 
advertising, subscriptions, changes of subscribers’ addresses, 
etc., should be directed to the publishers, at 208 South 4th St., 
Saint Louis. On the other hand, all matters relating to the 
sixteen editorial pages of the JouRNAL, and not to the 
advertising covers, should be directed to Mr. Thompson, 
at Rooms 508 and 512, Merchants’ Exchange, Saint Louis. 
Those with whom we do business will, on a little reflection, 
see the importance of this. If correspondents persist in send- 
ing their learned lucubrations to the publisher, he may, albeit 
he is a learned man and college bred, after a while get tired 
of reading them, and may cast them contemptuously into his 
waste basket. Or, if he think them of sufficient importance 
to save till he meets the editor, heis liable to put them in his 
hat, where some government disbursing officers keep their 
vouchers, and the first time he takes off his hat in front of 
Gregory’s to wipe his manly brow, the wind may blow them 
away. On the other hand, it is well known that, through the 
habit of handling a great deal of money, editors become hab- 
itually careless in financial matters. Therefore, if subscribers 
persist in sending their five dollar bills to the editor, he is lia- 
ble to put them in his vest pocket—with his other money— 
and then he may pull down his vest and forget all about it. 
So please assist us in keeping accounts separate. 





Current: Topics. 

A. Mepico-LEGAL ComMiIssion.—The New York Medico- 
Legal Society has organized a permanent commission composed 
of three lawyers and three physicians, for the decision of ques- 
tions of medical jurisprudence. Tlic idea is borrowed from 
France, in which country there is an institution of this kind com- 
posed of eleven members, selected with great care from amongst 
the most learned members of both professions. Their duty is to 
answer questions and solve problems in medical jurisprudence, 
which may be submitted to them by the courts, or from other 
sources. The object. and success of the French society may 
be gathered from an extract from a speech of the president: 
““We make no appeal, or rather we make an entirely disinter- 
ested offer to magistrates, to advocates, to medical experts, 
surgeons, and chemists, and we say to them, if any difficulty 
presents itself to you in the discharge of your duties, if the 
solution of any question embarrasses you, or if you feel any 
doubts upon your mind, come to us, and with a very little de- 
lay you will receive the response from a body of men accus- 
tomed to interpret such cases, and deduce their consequences. 
This appeal, gentlemen, has been largely heard in all parts of 
France. Tribunals, magistrate, advocates, or physicians have 
for six years submitted to us their most difficult questions, and 
in the generality of cases the society has had the good fortune 
to see its advice taken, in the decisions and judgments which 
have been rendered.” It would seem that the New York 
Society turns its attention principally to the consideration of 
questions of injuries received in railway aceidents. The de- 
cision of such questions in suits for injuries involves not only 
the question of damage sustained, but, in many cases, the 
question of liability. The importance of obtaining correct 
scientific evidence with regard to the extent of the injury sus- 
tained, whether physically or mentally is of necessity great. 











It is of importance as well to the plaintiff as to the defendant. 
Paid experts can not always be depended on, and the services of 
men of recognized ability can not often be obtained on a trial. 
The companies themselves are, perhaps, after all, the parties 
that are most interested in such a project. The present mode 
has not always worked well for them. In a paper read at a 
late meeting of this society, it is stated that during the year 
1865, the British railroad companies paid over one and a half 
millon of dollars as compensation for personal injuries, while 
in this country during the same year the amount was but 
little less. 


DAMAGES FOR THE DEATH OF A PARTY.—Perhaps there 
is not in the whole range of jurisprudence, a nicer and more 
difficult question presented than that in which the death ofa 
party, occasioned by the carelessness or negligence of another, 
not occurring outright, is complicated with the contingencies 
of surgical treatment. The consideration of proximate and 
remote causes arises frequently in criminal prosecutions, and 
in some cases of public interest have come before the legal 
world. It will be remembered that in Stokes’ case one of the de- 
fences was, that the death of Fisk did not necessarily result 
from the$wound, but was promoted by bad surgical treatment. 
The result of the trial indicated that the defence was not with- 
out effect. The Carruth-Landis case also presented the same 
question. Landis was acquitted, though within the twelve 
months Carruth died. Landis, however, shut off the question 
of damages, by giving to the dead man’s family $10,000, which 
he was very well able todo. In actions to recover damages 
by the family of the slain, the evidence is not restricted within 
‘the positive and detined scope of criminal prosecution. A 
jury may find a verdict for pecuniary damage on much weaker 
testimony than they may find a verdict of guilty for a crime 
or misdemeanor. The question of doubt arising from con- 
flicting testimony going to the benefit of an accused party, is 
in the other casesa matter of the preponderance of testimony. 
A very interesting and nicely balanced case of this kind was 
lately decided in the New York Court of Appeals. Sauter 
v. New York Central Railroad. Sauter was aclergyman of 
energetic habits and robust health. While standing in one of 
the defendant’s cars, waiting his time to get off, “‘ the train 
gave a sudden jerk backward, and he was thrown violently 
forward, his carpet-bag striking against the railing, and his 
body against the carpet-bag.” From this time symptoms of 
indisposition ensued, and he took his bed, and soon after died. 
The following extract from the decision explains the symp- 
toms and the treatment: “ An examination disclosed that he 
had strangulated hernia. This is a constriction of the intes- 
tines, which prevents the passage of anything through it, and 
necessarily, unless relieved, occasions death in a few days. 
It is to be relieved only by a surgical operation, the method of 
which is to make an incision in the abdomen, take out the in- 
testine, cut the constriction, replace the intestine, and sew up 
the incision, and is said to be a very difficult and dangerous 
operation. Such an operation was performed, but was not 
successful, and he died the following day. Sauter was attended 
by three surgeons of high skill and reputation. The cause of 
the failure on this occasion, as revealed by the post mortem 
examination, was this: There was not only a strangulated 
hernia, but the sac in which the intestine is enclosed (perito- 
neum) had, in one place, been torn away from the bone, and 
a false pouch thus formed. Such an occurrence had, it appears, 
up to that time, been unknown in surgery. When the intes- 
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tine was replaced it gave all the usual indications of having 
returned to its place in the abdomen, but in point of fact it 
had passed into this false pouch. This was one cause. The 
other was that the intestine was constricted in two places, and 
by the operation but one of these strictures was divided, the 
false pouch again deceiving the surgeons, and giving the same 
indications that would have been given had the other stricture 
been removed. The hernia was therefore never reduced. Dr. 
Parker thought that the immediate cause of death was the 
shock of the operation. Dr. Otis thought it was the unre- 
lieved hernia. The false pouch was not the result of the 
operation.”’ Upon this statement of facts, the case was given 
to the jury, the Northampton Tables being admitted as evi- 
dence. Defendant moved for a verdict on the ground that the 
death was occasioned by malpractice, and not by the injury. 
This motion was denied, and the plaintiff had a verdict, which 
was affirmed by the general term, and, on appeal, by the court 
of appeals. 


WRITTEN OFFER TO SELL—TIME RFSERVED FOR ACCEP- 
TANCE—SALE TO ANOTHER PERSON BEFORE EXPIRATION 
OF RESERVED TimME.—The English Court of Appeal has re- 
cently rendered a decision—Dickenson v. Dodds, 24 Weekly 
Rep. 594—that where a written offer for the sale of property 
is made, and atime specified in which the offer must be ac- 
cepted, and before the expiration of that time the property 
has been contracted to be sold to a third party, if the person 
to whom the offer was made has become aware of such con- 
tract, although the offer has never been formally retracted, 
he can not,. by accepting it, effect a binding contract for the 
sale of the property to himself. The case was first heard be- 
fore Bacon, V.C. The defendant on the 10th of June, signed 
and delivered to the plaintiff an agreement to sell him certain 
lands and premises for the sum of £800. To this agreement 
there was the following postscript also signed by defendant: 
“P.§. This offer to be left over until Friday, nine o’clock a. 
m., 12th of June.” On Thursday, the 11th, Dodds entered 
into agreement with one Allan, for the sale to him of the 
above-mentioned property for £800, the sum of £40 to be paid 
on deposit. Having heard of Dodd’s negotiation with Allan. 
the plaintiff, soon after five o’clock on Thursday, delivered a 

written notice of his acceptance of the offer at the house 
where Dodds was staying. From the evidence it appears that 
this notice was delivered to Dodds’ mother-in-law, Mrs. Bur- 
gess, who forgot to give it to him. Dodds was obliged to leave 
Darlington on Friday, the 12th of June, and on that day he 
went to the station to take a train which left before nine 
o’clock a.m. Just before the train started, the plaintiff and 
another person came on the platform, and the other person 
offered Dodds a piece of paper, which he said was an agree- 
ment by the plaintiff to buy the property. Dodds declined to 
take it, remarking that the plaintiff was too late, and that he 
had sold the property. As the train was moving out of the 
station this piece of paper, which was a written acceptance by 
the plaintiff of “the offer” of the property described in the 
memorandum of the 10th of June, was thrown through the 
window of the carriage in which Dodds was seated. Dodds 
having declined to convey the property to Dickenson, the 
plaintiff, he instituted a suit for specific performance of the 
agreement. The vice-chancellor held that the plaintiff having 
accepted the offer within the time limited by the memorandum 
of agreement, a binding contract had been concluded, and 
decreed specific performance, and declared that Allan had no 
interest in the property, and gave the plaintiff his costs out 
of the purchase-money. 
On appeal by Dodds and Allen, it was contended that the 
memorandum of agreement was only a promise to keep an 
offer open, and being without consideration, was nudum pac- 








tum, and until it was accepted it might be always withdrawn. 
In re Imperial Land Company of Marseilles, 20 W. R. 690, L. 
R. 7 Ch. 487, and that class of cases, all proceeded on that 
assumption. It was also in Potter v. Saunders, 6 Ha. 1, and 
in Cooke v. Oxley, 3 T. R. 653, where a question arose as to 
whether a defendant could be sued on an undertaking to give 
a certain time for the acceptance of an offer. They also re- 
ferred to Head v. Diggon, 3 Man. & Ry. 97, and the cases 
referred to in the note thereto; Adams v. Lindsell, 1 B. & 
Ald. 681; Rutledge v. Grant, 4 Bing. 653; and Benjamin on 
Sales. On the other hand, the counsel for the plaintiff con- 
tended that, while admitting that the offer could have been 
retracted by Dodds at any time before it was accepted, yet 
notice of withdrawal by Dodds or his agent was necessary to 
put an end to it, and that the plaintiffs knowledge that the 
offer was no longer open, derived from another source, was 
insufficient. They distinguished the cases cited by the appel- 
lants, and cited Payne v. Cave, 3 T. R. 148; Thornbury v. 
Bevill, 1 Y. & C. C. C. 554; Taylor v. Wakefield, 6 Ell. & BI. 
765; and Sudgen’s Vendors and Purchasers, 13th ed. p. 107. 
The court of appeals unanimously reversed the vice-chancel- 
lor’s decision. 


Professional Etiquette in Great Britain. 

The distinction between barristers and solicitors, which 
obtains in Great Britain, is further removed from any cor- 
responding usage in this country than any other part of the 
machinery of the English law. It is exclusively confined to 
that country, and seems to exist with the professional wig. 
For in the colonies where the gown and bag are still retained, 
and the same names still used,it is unknown. The difference 
between barristers and solicitors, between the men who make 
the arguments and the men who draw the papers, though in 
some respects small, in others is very great. Both, of course, 
are lawyers. Both are, as a rule, men of liberal education. 
Both are dependant; for the barrister can only obtain a brief 
through the solicitor, and the solicitor can only obtain a hear- 
ing of his case by the court, through the aid of the barrister. 
But in social position they are very far apart, as any one who 
has ever seen the English table of precedence will know. The 
training which is required of each is very different. The bar- 
rister has been obliged to attend terms in the courts, and to 
eat dinners in the halls, and has then been admitted to the bar 
on the payment of a good round fee. The solicitor has been 
required to be articled in an office of a practising attorney for 
several years; to pass annual and final examinations. The 
barrister does not mingle with the clients, and it is difficult to 
approach him; the solicitor, on the other hand, deals directly 
with them; and while the aim of the barrister is to be known 
among the solicitors as a successful counsel, the aim of the 
solicitor is to be known among the people as a sharp man of 
business. The barrister is not liable for negligence, if he con- 
duct the suit of a client to his injury; the solicitor is liable 
to an action, if he be guilty of such carelessness. The barris- 
ter can not sue for his services, his reward being considered 
as an “ honorarium ;” the solicitor can tax his costs, obtain 
judgment, and levy upon the goods and lands of the litigant 
for his fees. Under these circumstances, every member of 
each of these great divisions of English lawyers is extremely 
jealous of his own rights. The benchers, the governing body 
of the bar, would stop at once any attempt of a solicitor to 
usurp a privilege belonging to them, and the courts would re- 
fuse. to recognize him. But for a barrister to meddle with the 
business of a solicitor by advising clients directly without the 
intervention of a solicitor, would be simply a breach of pro-) 
fessional etiquette. 

This last has happened in Ireland within the last few weeks, 
and has created intense excitement among the gentlemen of 
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the long robe. The outrage burst upon them in the form of a 
circular in these words: “ Dear Sir.—The projected legisla- 
tion for Ireland will so seriously injure the profession to which 
I have devoted the best years of my life, that I intend to pur- 
sue the practice (always perfectly legitimate), of advising 
clients directly, and without the intervention of any third 
person, as to wills, deeds of leases, private affairs, and family 
arrangements, etc., and at a uniform fee of three guineas, so 
that the client will have inexpensively and expeditiously the 
full advantage of my professional experience of thirty-six 
years at the bar, during sixteen of which I have had the 
honor of being one of Her Majesty’s counsel ; and the secrets 
of private affairs and family arrangements will be secure from 
all risks of being divulged. The fact of my thus making 
this communication to you is in confidence between two gen- 
tlemen, but you will oblige by preserving the address, and 
mentioning my course of practice to such of your friends and 
acquaintance as might be desirous of availing themselves of 
its advantages.” — 

Thus did the blow, heavy as Mount Pelion, come down 
upon the inns and courts. Nor did it end there. Ossa 
is piled upon Pelion, and the second is still heavier to 
bear. For what the queen’s counsel had done was simply to 
send to his friends a private circular, while the last offender 
goes boldly into the newspaper and announces: “ Counselor 
—, B. A., T. C. D., of —, may be consulted on all matters of 
law for the courts in Dublin, or the country ; and on all ques- 
tions of law, arising out of wills, deeds, or other writings. 
Will attend on market days in,” ete. Activity is to be ad- 
mired, even if ina bad cause. Therefore the benchers and 
serjeants, the inns and halls are entitled to respect. With ten 
times more zeal than they exhibited in giving the Tichborne 
claimant fair play, they rose in a body in the defence of their 
traditions. And perhaps no better example can be given of 
the immense influence which the governing power in Britain 
are possessed of and able to use sub rosa. Without one in- 
dignation meeting or one resolution, without an investiga- 
tion or an open threat, the offender is brought to his knees. 
A short notice is found one morning posted on the doors of 
the law library, and the ancient honor of the profession is 
vindicated. “A letter,” says the notice, “has been received 
from the author of the circular, in which that gentleman 
admits his error, and apologizes to the bar for what has oc- 
curred. The letter will be shown to any member of the bar 
desiring to seeit. It remains for the bar to determine whether 
any further steps shall be taken.” It is certain that the bar 
will not take any further steps, and so ends the case, except 
as a warning. ‘The other culprit has not yet been heard from, 
but as his senior has so quickly beaten a retreat, he will most 
likely be glad to surrender at discretion. 

An English legal journal rejoices that the evil has been so 
quickly stamped out, for the force of example was to be 
feared—an example by which the bar of the future might be 
contaminated. Debasing tendencies, it says, should be rigidly 
regarded and promptly eradicated, because, in the words of 
Lord Bolingbroke, the profession of the law, although in its 
nature the noblest and most beneficial to mankind, is, in its 
abuse and abasement, the most sordid and pernicious. There- 
fore, in after-times, it will not be forgotten with what firmness 
and promptitude the Irish bar proceeded to stamp out the first 

gravated appearance of the touting distemper, and with 
what success the eradication has been accomplished. Such is 
the dirge.of the press of his country over the grave of the 
victim of custom. 

We are living in a fast age, and can not help thinking that 
perchance in after times, even in Great Britain, all this fer- 
ment will be looked upon with a good deal of derision, and 





will be more likely to. call forth laughter than gratitude or 
admiration. To us it seems extremely absurd. A man who, 
after thirty-six years of abject submission is forced to take 
a stand, is surely more to be pitied than either feared 
or punished. There is a familiar story of a certain queen 
who starved to death, though abundance of food was 
within her reach. But as no attendant was present it mat- 
tered little; for the etiquette of court would not allow her 
to help herself. Perchance the author of the offensive circu- 
lar wished to prevent a similar fate being his. How com- 
pletely his remedy failed has already been shown. 


Equity Pleading—Multifariousness—Joinder of Par- 
ties. 


AMBLER v. CHOUTEAU ET AL. 
United States Circuit Court, Eastern District of Missouri. 


Before Hon. Joun F. Ditton, Circuit Judge, and Hon. SaMvuEL TREart, 
District Judge. ° 


1. Multifariousness.—In the case in judgment,a bill was filed by the owner 
of a patent for certain relief. As it did not clearly appear whether the sale was 
asked to be set aside, or a confirmation and accounting prayed for, it was de- 
clared bad for multifariousness. 

2. Joinder of Parties—Partnership.—Where a bill is filed by one of a 
partnership concerning transactious between his partner and third parties, his 

artner must be joined, unless the plaintiff shows, either that the partnership 
= been dissolved, or that he has succeeded to all its rights. 


DiL1on, Circuit Judge, delivered an oral opinion as follows: TREAT, 
J. concurring. 

In this case there is a demurrer to the bill of complaint. The case is 
a very important one, if it is ever brought to a hearing on all the charges 
made in the bill. There is ademurrer on various grounds. One is, that 
the individual corporators. or certain individual corporators, have been 
joined as defendants, with the corporation, the ‘“‘ Missouri Liquid Fuel 
and Illuminating Co.” Another is that it “oo from the bill, that 
there was an agreement between the plaintiff, Ambler, and one Whipple, 
giving the latter the entire control of the patent, the complete jus dis- 

onendi, and that what is charged as a fraud here, is simply acts that 

hipple, by virtue of this contract, had authority to do, namely, to 
control and sell the patent in which the plaintiff claims an interest. 
Another ground is that, although the bill is based upon fraud, and 
is profuse in general charges of fraud, nevertheless the facts stated do 
not show fraud in the defendants. Another ground is that Whipple & 
Dickerson are necessary parties to the relief sought in this bill, and are 
not made parties, either complainant or respondents. 

In 1869 the government of the United States, on the 13th of July, 

nted a patent, known as 92,687, jointly to the complainant Ambler 

and to one Whipple. It seems that Ambler, the complainant here, is 
the inventor, or claims to be the inventor, of the process mentioned in 
the patent, which is claimed to be very valuable, and that Whipple was 
to be the business manager of the concern. They formed a partnership, 
and their contract provides that Ambler shall go on and perfect his in- 
vention ; shall get a patent; that all the improvements shall inure to their 
joint benefit; that Ambler shall keep his hands off when they get a pat- 
ent, in the way of disposing of it to make it valuable; and, finally, that 
he shall confine himself to the work of invention, and that Whipple shall 
do the work of selling, to make it realize money gains. Accordingly 
that arrangement was made. That is the substance of the contract. 
Whipple had authority to sell and dispose of it, and was to account to 
Ambler for one-half the gains. According to the judgment of the 
Supreme Court of the United States, which has had before them a con- 
troversy between Ambler and Whipple, this man Whipple, believin 
this to be a very valuable patent, immediately conceived the idea o 
swindling Ambler out of it; and it does not stand alone in the 
history of inventions, that the man whose cunning, whose days and 
nights are given to the perfecting of the patent, is often swindled 
out of the proceeds of it, by those more cunning than himself in 
the ways of the world. According to the opinion of the Supreme 
Court of the United States, Whipple, as I have said, conceiving this 
to be a very valuable patent, immediately set to work, by a confederacy 
with one Dickerson, to swindle Ambler out of it. They pirated from 
him an improvement on this invention, went to the patent office, made due 
application and caused two patents to be issued, one 95,665, the other 
103,662, although they were improvements, simply, on Ambler’s origi- 
nal patent. ey caused those patents to be issued to Whipple and 
Dickerson, and not to Ambler, who was ignored in this transaction. After- 
wards other proceedings were had—but not until after the transactions 
here in question took place—whereby another patent was issued, to the 
plaintiff, as the sole and first inventor of the same im rovements, which 
were embraced in the patent surreptitiously obtained by Whipple and 
Dickerson. Now, while Whipple and Dickerson hold the patents, which 
were procured, undoubtedly in fraud of the plaintiff’s rights here, but 
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while the original contract between Whipple and Ambler was in force, 
by which these patents were to have been turned into that partnership 
arrangement, ipple and Dickerson come out west and make a sale of 
this patent-right to Blunt and Insley for thirty-five or seventy thousand 
dollars ; Blunt and Insley come here and organize a company, on a grand 
scale of a quarter of a million, half a million ora million dollars, sell out 
this patent to a company here, which is incorporated under the laws of 
Missouri, and commence operations. The Supreme Court of the United 
States, in the case between Ambler and eon, ag which was brought in 
January, 1870, and resulted in a decree in the Supreme Court of the 
United States in November, 1874, this litigation drawing its slow length 
along in the District of Columbia for four years, or nearly five, decided, that 
this was a co-partnership arrangement, originally, between Ambler and 
Whipple; that all improvements made and all subsequent patents issued, 
fell into this parame arrangement; that the patents issued to Whip- 
ple and Dickerson were issued in fraud of the rights of the plaintiff, and 
that to one-half of all the gains under those patents Ambler was entitled. 

That was not a bill, as the supreme court remarked, to dissolve the 
partnership between Ambler and Whipple, buta bill to account; and the 
supreme court held that there should i“ an accounting, between Ambler 
and Whipple, as to all gains which had been made under all these patents, 
one-half of which belonged to the Whipple side; it did not make any 
difference to the plaintiff whether to Whipple alone or to him and Dicker- 
son. The supreme court, in deciding that, although they did not say 
anything about it, must have held, that a bill between partners for an 
account, would lie pending a partnership, for they say the partnership is 
not dissolved; they, therefore, must have held, if their attention was 
called to it, that a bill would lie pending the existence of a partnership, 
by one partner against another, for an accounting, and to restrain im- 
r conduct, notwithstanding there was no dissolution, and no prayer 

‘or dissolution ; in regard to which there has been a great deal of contro- 
versy. Lord Eldon, according to my recollection, has stated, several 
times, that such a bill would not lie, but the American courts have some- 
times held otherwise, and perhaps with very good reason. Ordinarily 
if partners can not agree and there is a loss of confidence between them, 
the partnership had better be dissolved ; but we can imagine a case where 
it would be, perhaps, to the interest of the parties to have an accounting, 
notwithstanding they do not want a dissolution. But no matter about 
that; the supreme court decided that there should be an accounting un- 
der all these patents and that Mr. Ambler was entitled to one-half of the 
gains, which had been made out of all of them, ordered an accountin 
accordingly, and remanded the case to the lower court. Such proceed- 
ings ve been had; there has been an accounting between them, and 

y+ has been found indebted to Ambler in some six or seven hun- 
dred thousand dollars, so stated. 

Now, in this state of the case, Ambler comes into this court, exhibits 
his bill in his own name, not eu. Whipple, not alleging that this 
Le between him and Whipple is dissolved, but rather alleging 

hat it is not dissolved; not alleging any fact showing that he has suc- 
ceeded to the general rights of the firm composed of himself and Whip- 
ple; not alleging any dissolution ; not alleging any succession to the rights 
of the two; not making Mr. Whipple a party either complainant or de- 
fendant, and exhibits this bill against the Missouri Liquid Fuel and Illum- 
inating Co., which was organized -here, and against certain of its stock- 
holders or directors, and wants relief. , 

The bill is defective for two reasons. It is multifarious, but that is 
easily amended. It undertakes to join various matters which, in any 
event, this corporation hasno concern in. It is defective, for instance, in 
this: that it is difficult to ascertain from it whether itis a bill on the part 
of Mr. Ambler, seeking to obtain those rights which were sold to Insley 
and Blunt, who are alleged to be mere men—Friday, stool-pigeons, or 
tools, for the company here; whether Ambler wants back his franchises, 
his rights which have been sold to them, on the ground of a fraudulent 
sale, and wants his patent to be restored and have that sale by Whipple 
cancelled ; or whether he wants to confirm it and get the proceeds. He 
must do one thing or the other. He can not blow hot and cold. He can 
not say, ‘There is fraud here, and therefore I want my patent back,” and 
at the same time say, “I waive the fraud and want the proceeds.” He 
has to elect what he will do in this matter. I make these suggestions so 
that in case the bill is amended, it may state specifically what he wants. 
But the chief difficulty that the court perceives in the bill is this: that 
unless it can be alleged here that this partnership is at an end, and that 
Ambler has succeeded to the rights of the partners, certainly, in a pro- 
ceeding in which his co-partner is not made a party, either complainant 
with him, or a party on the record as defendant, there can be no relief. 
Suppose he wants to have this arrangement set aside on the ground of fraud 
—a fraud committed by his co-partner, Mr. Whipple ; to such a bill Mr. 
Whipple is a necessary party. Suppose he is willing to waive the fraud, 
and at “T want to compel this company to account;’’ if, as it is said, 
they have not paid up fully for it, then if that partnership is ctill 
existing he can not bring his individual action himself. ; he must say that 
he has succeeded in some way to the rights of the two. That he has not 
done, and for that reason we must sustain this demurrer. 

An argument was made here to sustain the right of Mr. Ambler to 
bring this bill in his own name, based on certain observations of the 
supreme court. In this suit of Ambler against Whipple and Dickerson, 
the Supreme court held that, in this partnership arrangement, Ambler 
was entitled to one-half as against Whipple, and, they said, also as against 


Dickerson, because he had if tay frowapes himself with Whipple, 
in the perpetration of the fraud. t has misled, as I think, the coun- 
sel for the plaintiff, into thinking that everybody against whom they can 


charge fraud, can be sued by Ambler in the same way that Ambler could 
sue, and did sue, his co- for an accounting; besides that, Dicker- 





son in that suit, was one of the necessary parties, because two of the 
patents, which were issued, were issued to him and bets ae : 

To apply that observation of the court in respect to Dickerson, in that 
case would be to virtually overthrow all of the law applicable to partner- 
ship in this land. 

he entry will be, ‘“‘demurrer sustained.” The plaintiff can consider 
whether he can make a case, in view of my observations, so as to avoid 
these objections. He will have leave to amend, if he desires it, by June 
rules. 

Judge Treat concurs in what I have said, and in the conclusion 
reached. ORDERED ACCORDINGLY. 





Bankruptcy—Election—Fraudulent Assignment. 
FRIERSON v. BRANCH. 
Supreme Court of Arkansas. 


Hon. E. H. Enewisu, Chief Justice. 
* Davip WALKER, ao 
“ W. H. Harrison, \ Judges. 


1. Election—Fraudulent Assignment.—The doctrine of election applies 
to creditors; and a creditor can not claim 4 benefit under an assignment made 
for creditors, and at the same time attack it for fraud. 

2. Tax Title.—One interested in lands can add nothing to his title or interest 
by purchasing the lands at a sale for taxes. Such purchase will operate to the 
benefit of all parties interested in the land, as a payment of the taxes, and noth- 
ing more. 


Ena.isu, C. J., delivered the opinion of the court. 

On the 11th March, 1867, Thomas G. Martin executed a deed of trust 
to Joseph Branch on certain tracts of land in Deshea county, amountin 
to 320 acres, to secure the payment of a number of debts therein speci- 
ficially mentioned and described, and —s them ‘‘two notes to Mar- 
tin & Branch for about eight thousand dollars, and the interest due 
thereon.” 

The deed provided that the trustee should take possession of the land 
and apply the rents and profits, first, to the payment of a note due to S, 
D. Frierson, one of the creditors named in the deed, for $936, and then 
to the payment of the other debts secured by the deed, and if all the 
debts should not be paid within two — from the date of the deed, 
then the trustee was empowered to sell the land and pay all the debts, 
and if the proceeds of the sale were not sufficient to pay the debts in full, 
he was to pay on them pro rata. 

In June 1870, Mary P. Branch, the executrix of Joseph Branch, (the 
trustee in the deed), filed a bill in the Deshea Circuit Court against 
Thomas G. Martin, the maker of the deed, the heirs at law of Joseph 
Branch deceased, and creditors named in the deed, etc., alleging in sub- 
stance: 

That her testator, Joseph Branch, in his lifetime, and one George W. 
Martin, were partners in business under the firm name of Martin & 
Branch; that Thomas G. Martin was indebted to said firm ina la 
amount evidenced by two notes which are described and exhibited,to se- 
cure the payment of which, as well as certain other debts, he exe- 
cuted the ea of trust above, which is set out and exhibited. Thatsoon 
after the execution of the trust deed, George W. Martin, one of the firm, 
died, leaving said Joseph Branch as surviving partner, entitled to the 
assets, and liability for the debts of the firm. That in November 1867, 
said Joseph Branch died, before he had disposed of the lands conveyed 
to him by the trust deed ; and that complainant had been appointed and 
duly qualified as his executrix, in Tennessee, etc. hat it was incum- 
bent on her to close up the estate, that the debts secured by the deed of 
trust were unpaid, there was no administration on the estate of Joseph 
Branch in ‘cee and that his heirs were minors, etc. Prayer that 
a commissioner be appointed to sell the lands, and the proceeds applied 
in accordance with the terms of the deed of trust. 

One of the notes executed by Thomas G. Martin to Martin & Branch 
is for $5,395.15, dated Janruary 8, 1859, payable twelve months after date, 
and the other for $3,840.54, due one day after date, and both bear- 
ing ten per cent. interest. These are the notes made exhibits to the bill, 
and alleged to be seeured by the trust deed to Martin & Branch. 

By an amendment to the bill it was shown that Thomas G. Martin had 
been adjudged a bankrupt before the filing of the original bill, and dis- 
charged from his debts, and that his assignee who was made defendant, 
had made no disposition of the lands covered by the trust deed, ete. 

On the 3rd of May, 1871, after answers, etc., had been filed, the court 
appointed a commissioner to sell the lands, and he afterwards re rted 
a sule to Frierson and Mayes for $1,525, and by final decree, November, 8, 
1873, the proceeds of sale were distributed prorata among the creditors 
secured by the deed, a ratable share being allowed upon the notes to 
Martin & Branch ; and the executrix of sD. Frierson and the executors 
and executrix of 8. F. Mayes’ creditors and James M. Mayes’ in his own 
right, who by answer and cross bill contested the Martin § Branch 
claim as fraudulent, ete. Appealed. 

In the deed of trust a debt to S. D. Frierson of $936 was secured, as 
above shown, and the appellant Mary M. Frierson, his executrix, repre- 
sented this debt in the court below. The deed of trust also secured a 
note to S. F. Mayes for $500, and this debt was represented in the court 
below by the appellants Jobn M. Mayes, James M. Mayes and Mary 
Mayes, executors and executrix of S. F. Mayes. 

The appellants filed joint and several answers and a cross bill, in which 
they alleged, in effect, that the notes executed by Thomas G. Martin to 
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the testator for his wife was notintended to be in lieu of 
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Martin & Branch were without consideration, and put into the deed of 
trust in fraud of the claims of other creditors provided for by the deed, 
and the popenent insisted that the debts represented by them, and other 
undisputed debts should be paid out of the proceeds of the sale of the 
trust lands, to the exclusion of the notes executed to Martin & Branch. 

I. Could appellants claim under the deed, and at the same time attack 
and defeat a provision made by it for the benefit of other creditors? In 
other words, could they be permitted to claim under the deed, and yet 
allege a fraud in its execution which would avoid it on a bill brought by 
them or any cther creditor who did not think to claim the benefit of the 
deed for the purpose of setting it aside? This question involves the doc- 
trine of election. “ An election in equity is a choice which a party is 
compelled to make between the acceptance of a benefit under an instru- 
ment, and the retention of some property already his own, which is at- 
tempted to be disposed of in favor of a third party by virtue of the same 
instrument.”’ The doctrine rests upon the principle that a person claim- 
ing under an instrument shall not interfere by title paramount, to pre- 
vent another part of the instrument from having effect according to its 
construction ; he could not accept and reject the same instrument. It is 
a doctrine which is principally exhibited in cases of wills; but it has 
been applied also to cases of voluntary deeds, to cases of contracts for 
value resting upon articles, and to contracts completely executed by con- 
veyance and assignment. Bispham Pr. Eq. sec. 295. 

e earliest cases in which the doctrine of election was applied in En- 
glish jurisprudence (says Judge Story) seem to have been those arising 
out of wills; although it has since been extended to cases arising under 
other instruments. 2nd Story Eq. Juris. sec. 1079; See Streatfield v. 
Streatfield,1 Leading Cases in Equity (Hare & Wallace Notes) 273 where 
English and American cases are collected and reviewed. 

n Birmingham v. Teivward, 2 Schoales and Lefroy, 448, the question 
was whether the widow of the testator could claim her dower out of the 
whole estate as against creditors and the principal legatee, and at the 
same time take a provision made for her by the will. The Lord Chan- 
cellor, Redesdale, said the general rule is that “a person can not accept 
and reject the same instrument, and this is the foundation of the law of 
election, on which courts of equity, particularly, have grounded a va- 
riety of decisions in cases both of deeds and wills, though particularly 
in cases of wills; because deeds being generally matter of contract, the 
contract is not to be interpretated otherwise than as the consideration 
which is expressed requires ; and voluntary deeds are generally prepared 
with greater deliberation and more knowledge of pre-existing circum- 
stances than wills, which are often prepared with less care, and by per- 
sons uninformed of circumstances, and sometimes ignorant of the effect 
even of the magn e they use. In wills, therefore, it is frequently nec- 
essary to consider the general purport of the disposition, in order to ex- 
tract from it what is the intention of the testator. The rule of election, 
however, I take to be applicable to every species of instrument, whether 
deed or will, and to be a rule as well of law asof equity.” But the lord 
chancellor held, on looking at the whole will, that the ny see made by 

ower. 

In Treke v. Barrington, 3 Brown’s Chan. 275, the question of election 
arose upon a deed, and the Master of the Rolls is reported in the text to 
have said: ‘It is now settled that no man can claim under a deed, or 
will, without confirming the instrument under which he claims; there- 
fore William could not be entitled to take any benefit of the settlement 
of 1872, without confirming that settlement.” 

In a note the Master of the Rolls is reported to have said “he did not 
at all mean to impeach the rule of election, which had been insisted 
upon in argument for the plaintiff, but, on the contrary, whatever doubts 
might have been held formerly, whether a person should be bound to 
elect under a deed, as well as under a will, it was now established, and in 
his opinion, on very good grounds. But that was not a case of election, 
and if it were, that William the grand-son had made no election to bind 
him; if he had, the plaintiff should either have the thing which by elec- 
tion the party had taken upon him to convey, or a compensation for it. 
That this was a case of a condition expressed by a deed ; and that what- 
ever intention might be entertained besides, or contrary to that express- 
ed, he could not violate the deed to get it; nor could he judicially say 
such was the intention of Wiiliam, the grand-father, or any other than 
which was expressed.”’ 

In Kidney v. Coussmaker, 12 Vesey, Jr., 154, the Master of the Rolls, 
Sir William Grant, said: “‘ Another objection made for the widow is, 
that the creditors take a benefit under the will of the testator by the de- 
vise for the payment of the debts generally, and therefore they shall not 
be permitted to disappoint that part of the will by which a provision is 
made for the widow; that is, that the doctrine of election is to be ap- 
plied to creditors. It is entirely inngieasie. It never has been so ap- 
plied, and half the decrees upon marshalling assets are wrong, if this is 
any ground for the claim. It is true, creditors by simple contract can 
not have any right, except by marshalling, inst the next estate; un- 
less the testator thinks fit to devise it for satisfaction of the debts, gen- 
erally ; by it they have never been held to stand in the same light as lega- 
tees. When the testator lets in such creditors by a charge, it is now set- 
tled, whatever doubt may formerly have been entertained upon it, that 
creditors, under a charge of debts and legacies, are to be paid in prefer- 
ence to legatees,”’ etc. 

Mr. Bispham says, “It is said by Sir William Grant in Kidney v. 
Coussmaker, 12 Vesey, 156, that the doctrine of election did not a ply 
in the case of a creditor. This dictum is true enough, if confined on to 
those cases in which property is charged by will with debts ; for in such 
a case the creditor may claim the benefit of the charge and still seek sat- 
isfaction of his debts out of other assets. But the rule is, nevertheless, 





not of universal application; for it has been decided when a creditor de- 
cisively acquiesces in a certain disposition of the debtor’s property, he 
will not be allowed to enforce the collection of his debt by proceedings 
by which that disposition may be violated. Thus, if a creditor accepts 
a dividend under an assignment for the benefit of creditors, he will not 
afterwards be allowed to avoid that assignment in order to render the as- 
sets covered thereby, liable to execution for his debt.’’ Citing Adlum 
v. Yard, 1 Rand. 163; Perry on Trusts, sec. 596; Bispham’s Prin. Eq. 
sec. 306. 

Mr Perry says: “ By accepting the trust, (under an assignment for the 
benefit of creditors), a creditor made trustee, waives all claim and liens 
upon the property inconsistent with the deed. Citing Harrison v. Mock, 
10 Ala. 185. So creditors who accept the benefits conferred under such 
deed, and receive dividends or othér advantages thereby, can not set u 
rights inconsistent with the deeds; norcan they, after receiving such ad- 
vantages, impeach it, and procure it tobe set aside, but they must com- 
Jy with its provisions.” Adlum v. Yard, 1 Rand. 163; Gutzwillerv. 

ockham, 23 Mo. 168; Pratt v. Adams, 1 Paige,615; Burrow v. Alter, 1 
Miss. 424; Jewett v. Woodward, 1 Edw. Ch. 195; Lanaham v. Latrole, 
7 Md. 268; 2 Perry, sec. 597. 

In Harrison v. Mock, 10 Ala. 185, adebtor made an assignment of his 
property to one of his creditors as trustee, for the benefit of all his 
creditors who were to be paid ratably if the | gy me was not suffi- 
cient to pay all them in full. The trustee had a judgment and exe- 
cution against the maker of the deed when it was executed; he ac- 
cepted the trust, took possession of the property, and afterwards caused 
part of it to be levied on and sold to pay his debt. Held, on a bill filed 
against him by the other creditors, that having a the trust, he 
was bound to tuke ratably with the other creditors, under the provisions 
of the deed, and had no right to cause part of the trust property to be 
sold on execution to pay his own debt,—that by accepting the trust, he 
waived his special lien on the property. : 

In Gutzwiller v. Lockham, 23 Mo. 178-4, the court say, “ We are not 

repared to depart from the rule laid down in Adium v. Yard, 1 
=a 163, that though an assignment be in its nature calculated to de- 
lay creditors, and therefore voidable, yet, if a creditor take a dividend 
under it, he can not afterwards question its validity.” 

In Lenny v. Bibeau, 2 Minn. 293, the court said: ‘‘ There can be no 
doubt but that a conveyance of real estate in due form, even if made 
with intent to defraud creditors, is good as between the parties and priv- 
ies, and can only be avoided by a creditor of the fraudulent grantor. 
And the creditor may have his election either to confirm the conveyance 
or to attempt to avoid it, but he can not do both. He can not receive a 
benefit under the conveyance and then turn round and claim the —— 
ance is fraudulent and void. And it is held that by receiving a benefit 
under the conveyance claimed to be fraudulent, he thereby affirms it, so 
as to be estopped from setting up fraud or other facts in avoidance of it; 
he can not hold on to such part of the contract as may be desirable on 
his part, and avoid the residue, but must rescind in toto, if at all,” ete. 

In Scott v. Edes, 3 Minn. 387, the court said: “That the acceptance 
of dividends under the assignment, is an assent to, and confirmation of, 
such assignment, by the creditor, has been uniformly held. s 

In Merrill v. Englesby, 28 Vermont, 150, held that an assignment 
which is void or inoperative, will, if assented to by the creditor, become 
operative and binding upon them. : it 

In Geisse, et al. v. Beall, et al., 3 Wisconsin, 391, the court said: “The 
creditor must either treat the assignmentas altogether valid or altogether 
void. He can not hold it void in part, and good in part. He can 
not recognize and act upon it as valid, and afterwards repudiate it 
and treat it as void.” A judgment lien creditor who accepts a div- 
idend with other creditors, under an assignment, thereby affirms 
the deed, and can not afterwards enforce his judgment against property 
embraced in the deed of assignment. Moule, e¢ a/. v. Buchanan, e¢al., 
11 Gill & John. 314; Lanaham v. Latroube, 7 Md. 268. 

In Swanson & Gray v. Tarkington, e¢ al., 7 Heiskell, 612, creditors who 
claimed the benefit of a deed of assignment, filed the bill against the 
trustee and others to enjoin the sale of the trust property for the pay- 
ment of certain preferred debts, alleging that they were confederate 
money debts, illegal and void. Held, that a party accepting the provis- 
ions of a deed of trust for his benefit, thereby affirms the instrument 
in toto, and is estopped from impeaching any of its provisions for the 
benefit of other parties. t 

In Irwin v. Tabb, 17 Serg. & Raw. 422, the same rule was applied as be- 
tween creditors claiming under a mortgage made by a debtor in failing cir- 
cumstances. Gibson C. J., said : ‘The books are full of cases which show 
that a party shall not contest the validity of an instrument from which 
he draws a benefit, or, affirm it in part, and disaffirm it in part.” The 

laintiff might have repudiated the mortgage as fraudulent, but elect- 
ing to claim under it, he could not contest, as invalid, a provision made 
for the benefit of another. : 

This case was followed by the same learned judge in Adlum v. Yard, 
1 Rawle. 168, who said : “But it is supposed that the doctrine of election 
is inapplicable to creditors. There is no adjudication in support of this, 
but Kidney v. Coussmaker, 12 Ves. 154, * * and from which, in 
the broad terms in which the principle is predicated, I entirely dissent. 
After explaining the character of that case, and conceding that 
the doctrine of election did not apply in the case then made, he adds : 
“ But the unqualified assertion of the Master of the Rolls, that the doc- 
trine of election is utterly inapplicable to creditors, seems to be received 
with many grains of allowance, even in England. 1 Hoender’s Notes to 
Vesey, 172. In Irwin v. Tabb, we applied it to creditors claiming differ- 
ent debts under the same mortgage.” The same doctrine has been re- 
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ized in the New York cases of Green v. Morse, 4 Barb. 335; Pratt 
v. Adams, 7 Paige, 615; Maynard v. Maynard, 4 Edw. Ch. 711. 

In the case of a voluntary assignment, where the assignor creates his 
own trusts, a creditor who comes into claim a share of the fund under it, 
must be content to take such share of it as the assignor intended to 
be given to him, and can not claim that which was intended to be 
given to the assignees in trust for others. A creditor of the assignor, 
whether provided for by the assignment or not, who wishes to repudiate 
the trusts of the assignment on the ground that they are illegal, and a 
fraud upon the honest creditors of the assignor, must apply to set aside 
the assignment as fraudulent and void against him as a creditor, instead 
of a in under the assignment itself as a preferred creditor or other- 
wise.” Burrell on Assignments, 27, note 1. 

It seems that Thomas G. Martin, after he made the trust deed, con- 
tracted other debts, and finally went into bankruptcy, 

The appellants had the right to file a bill, had they thought proper, to set 
aside the trust deed on the ground of the alleged fraudulent provision in fa- 
vor of Martin & Branch. is they did not choose to do, perhaps for the 
reason that had they done so, the trust property might have gone into the 
hands of the pane in bankruptcy of Martir, to be administered for 
the benefit of all his creditors. They elected to claim under the provis- 
ions of the trust deed, and can not be heard, as correctly ruled by the 
court below, on demurrer to their cross bill, to repudiate and defeat the 
provisions of the deed in favor of Martin & Branch. 

IL. The appellants state in their answer, that after the execution of 
the trust "en 4 and in October 1869, the landsembraced in the deed were 
sold for taxes, and purchased by persons named, who obtained certificates 
of purchase and age them to appellants for value, whereby they 
obtained the legal title to the lands, and they submitted that this gave 
them a superior right to have the entire debts represented by them, 
and secured by the deed of trust, paid in preference to other debts, 
as well as the amount advanced to them to purchase in the tax certifi- 
cates, etc., out of the proceeds of the sale of the trust lands, etc. 

The court decreed to them out of the trust fund the amount advanced 
by them for taxes, etc., and a pro rata upon the debts represented by 
them out of the remainder of the fund, which was a fair disposition of 
this feature of the case. If the maker of the trust deed, and the trustee 
neglected to pay the taxes on the lands, any beneficiary in the deed could 
advance the taxes, and ask contributions from the other beneficiaries, or 
claim reimbursement out of the trust fund, but he could not permit the 
lands to be sold for taxes and acquire a valid legal title by purchasing in 
the certificate of sale. Pettus & Glen v. Wallace, e¢al., ov. 8. 
Ill. There is a controversy in the — as to whether the appel- 
lee P. Branch as executrix of Joseph Branch, surviving partner 
of the firm composed of George W. Martin and Joseph Branch, under 
the firm name of Martin & Branch, was the legal owner and proper rep- 
resentative of the notes described in the deed of trust as due to Martin 

Branch, or whether the legal title to the notes was not in Narcissa 
Martin as executrix of George W. Martin. The notes seem to have 
been in the custody of appellee who made tnem exhibits to her bill. 

Narcissa Martin, who was made a defendant to the cross bill of appel- 
lants, in her answer, in effect disclaims title to the notes as executrix of 
George W. Martin, and concedes the right of appellee to collect and 
distribute any amount that might be paid upon them from the trust 
fund, and this ought to be satisfactory to the appellants, who have no 
interest in so much of the trust fund as was decreed to be paid on 
these notes. DECREE AFFIRMED. 





Railway Construction Grant— Selection of Lands— 
Lateral Limits. 


UNITED STATES vy. BURLINGTON & MISSOURI RIVER R. R. 
In the Circuit Court for the District of Nebraska. 
Before Mr. Justice MILLER. 


1. Railway Construction Grant—Lateral Limit.—Section 19, of ‘‘an 
act to aid in the construction of a railroad and telegraph line from the Missouri 
river to the Pacific Ocean (13 Stat. at Large, 356), enacted, ‘ that for the purpose 
of aiding in the construction of said road, there be, and hereby is granted to 
said Burlington & Missouri River Railroad Company, every alternate section of 
public lands designated by odd numbers,to the amount of ten sections per mile 
on each side of said road, on the line thereof.’’’ Held that the company were 
entitled to ten sections on each side of the road, without any lateral restriction. 


2. Meaning of ‘* On the Line Thereof.’’—The words ‘‘on the line thereof,”’ 
do not mean contiguous to the road bed, or to the land taken for the road bed, 
but that the land shall be taken along a parallel to the general direction of the 
road, on each side of it, and within lines perpendicular to its terminus at each 


3. Selection of Lands.—Section 20, of the same act provides that when 
any consecutive twenty miles of the road has been completed, ‘‘ patents shall is- 
sue carrying the right and title to said lands, to said company, on each side of 
said road as far as the same is completed, to the amount aforesaid.’’ Held,that 
under this section it was optional with the company, on the completion of a cer- 
tain distance, to tuke their share within the section completed, or to wait until 
the completion of the road and take the whole amount then. 


Argument 1. Though patents may at the time have been issued poveting more 
than what the company was entitled to, still,as they now stand, they only rep- 
resent what the company is entitled to on the completion of the road. The error 


in issuing the patents too soon does not require that they shall be set aside, since 
Ld they were, company could now ask to have the same lands re-patented 


4. Union Pacific Road Title.—The grant to the Union Pacific Railroad un- 
der the act of 1862, gave » paramount and exclusive title to that road at that 





— where it and the road of the defendant ran within twenty miles of each 
other. 

5. ** On each Side of said Road.’’"—Under this provision the company was 
not entitled to twenty sections per mile, but to ten sections on each side. If the 
required number of sections could not be found on one side, it was a loss which 
Congress had made no provision to supply. 

6. Specific Description in Bill.—In a bill filed to set aside patents the 
lands must be specifically described. The court can not declare all the patents 
issued void, because there are some of the lands included in some of the patents 
which there was no right to convey. 


Mr. Neville, United States District Attorney, for the plaintiff; Mr. 
Woolworth, for the defendant. 


MILLER, Circuit Justice. 


This case comes before me on a demurrer to a bill in equity, filed on 
behalf of the United States by the district attorney. The object of the 
bill is to have a declaration of the nullity in whole or in part of several 
patents on lands issued to the defendant under section nineteen, of the 
act of July 2, 1864, which was an act to amend the act “to aid in the 
construction of a railroad and telegraph line from the Missouri river to 
the Pacific ocean, and to secure to the government the use of the same 
for postal, military and other purposes, approved, July 1, 1862.” 18 
Stats. at Large, 356. 

The 18th section of this amendatory act of 1864 grants to the Burling- 
ton and Missouri River Railroad Company, an existing corporation under 
the laws of Iowa, the right of way and the use of adjacent lands for 
earth, stone, timber, etc., through the territory of Nebraska, from the 
point on the Missouri river, south of the mouth of the Platte river, 
where it may choose to cross, to an intersection with the main track of 
the Union Pacific Railroad not further west than the one hundredth mer- 
idian of longitude. 

Section nineteen, out of the construction of which the suit mainly 
arises, is here given verbatim: 

“Be it further enacted, That for the purpose of aiding in the construc- 
tion of said road, there be, and hereby is granted to said ene ore and 
Missouri River Railroad Company, every alternate section of public 
lands, excepting mineral lands, as reserved by this act, designated by 

d numbers, to the amount of ten sections per mile on each side of 
said road, on the line thereof, and not sold, reserved or otherwise dis- 
posed of by the United States, and to which a pre-emption or homestead 
claim may not have attached at the time the line of said road is defi- 
nitely fixed. Provided, that said company shall accept this grant within 
one year from the passage of this act, by filing said acceptances with 
the secretary of the interior, and shall also establish the line of said 
road, and file a map thereof with the secretary of the interior, within 
one year from the Hate of said acceptance, when said secretary shall 
withdraw the lands mentioned in this grant from market.” 

1. The first question arising in the case comes out of the construction 
of this section asserted in the bill, that no lands are granted by this 
enh outside of the lateral limit of twenty miles on each side of the 
road. 

It is very difficult to presume on what sss ga this construction can 
be maintained; no lateral limit is mentioned, nor any twenty miles. 
The grant is one of amount or quantity, and that quantity is to be had 
subject alone to these restrictions: 1. The sections can only be of odd 
numbers. 2. They must be limited to ten per mile on each side of the 
road. 38. They must be on the line of the road. 4. They must be of 
lands not sold, reserved, or otherwise disposed of by the United States, 
and to which a pre-emption or a homestead claim had not attached at 
the time the road was definitely located. There is no limitation by any 
lateral line. As it was very well known that the road must run throu, 
the most settled part of Nebraska, and that much of the land along its 
line was already disposed of, and that within the two years allowed for 
the definite location of the road, much more of it would be claimed 
under homestead and pre-emption laws, it was clear to the framers of 
the act, that the company could not get the amount of ten alternate 
sections on each side of the road, within a limit of twenty miles. 

If it be said that all other grants, and especially the other grants of 
lands to the Pacific Railroad in the original and amended acts have their 
lateral limits, we answer that the difference in the phraseology of the 
grant and other circumstances, show an intention not so to limit it in 
this case. 

There is probably no railroad grant to be found within those lateral 
limits, when the grant is of any ‘‘amount” or “number of odd sections.” 
The phrase is always every alternate odd, or one section within certain 
limits, and Congress generally gives an indemnity on such of these sec- 
tions as have been reserved or Tisposed of by express language author- 
izing them to be selected elsewhere outside the limit. What is still 
more significant is that in this very act of 1864, the original grant of 
1862, to the Union Pacific Company is increased from five sections on each 
side of the road to ten, and the preamble of lateral limits of the original 
act is mentioned, but enlarged to twenty miles only on each side, to 
meet the increased number of sections granted. e 17th section of 
this act also grants to corporations thereafter to be o ized, to build a 
road from Sioux City, in Iowa, to a junction with the Union Pacific, the 
same number of alternate sections of land for ten miles in width on each 
side of the road. We are forced to the conclusion that when, after en- 
larging the limit of the original grant to the main road by section four 
of this act, and on granting to a new company lands to build the Sioux 
City Branch by section seventeen, in both of which the lands were to be 
found within a certain limit, Congress made this grant of a certain 
amount of such lands without such limit, it was intentional and of a 


purpose. 13 Statutes at Large, 356. 
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The reason for this difference is also clear. For all the branches of 
the road mentioned in the act of 1862, of which the Sioux City Branch 
was one, and the Burlington and Missouri River was not, there was a 
large subsidy of bonds of the United States per mile, in addition to the 
lands ted by Congress. But when two years after that body author- 
ized the Burlington and Missouri River Railroad Company to extend its 
road to a junction with the main road through Nebraska, and parallel, 
or nearly so, to this main road, it did not choose to give that company 
any bonds or money. And, for this reason, as well as because such a 
—_ part of land had been already disposed of within a limit of twenty 
miles, it was deemed a reasonable measure of equalizing the donations, 
to permit the whole amount of ten sections on each side of the road to 
be taken, if they could be found without any lateral restriction. 

2. The next allegation of the bill demanding attention, is that a large 
number of the sections or parts of sections of land included in these 
patents lie some fifty or a hundred miles distant from the road, and do 
not come within the description of the grant as being ‘on the line 
thereof.’’ 

It is extremely difficult to fix any very precise meaning to this phrase. 
It is used in reference to the grant to the Union Pacific Company in 
connection with the twenty-mile limit. It can not, therefore, mean 
contiguous to the road-bed, or to the land taken for the road-bed, as a 
section of land twenty miles distant from the road-bed is clearly within 
the grant. If twenty miles distant is on the line, what limit in a lateral 
direction can you sayis not? The equivalent phrase in the grant to the 
Sioux City branch is, “on each side of the same along the whole length 
of said road.”” The line of the road seems here to be used for the course 
or direction of the road, and along its whole length means, probably, 
parallel with its course, and between its termini. And this is what I 
suppose is really meant, that the land shall be taken along a parallel to 
the general direction of the road on each side of it, and within lines 
perpendicular to its terminus at each end. 

8. The next section of this act, to wit, section 20, provides that when 
any consecutive twenty miles of the road has been completed, and this 
shall be made to appear to the president, “patents shall issue carryin 
the right and title to said lands, to said company, on each side of sai 
road as far as the same is completed, to the amount aforesaid.” And 
the bill insists that when a patent issues for any section of twenty miles, 
no land could a be included which did not lie parallel to that 
twenty miles, and within lines drawn perpendicular to each end of that 
twenty miles. It then alleges that this rule was disregarded, and large 
numbers of sections were included in the patents issued on the com- 
pletion of every section of twenty miles which lay east or west of the 
termini of those sections, the road running nearly east and west. 

It may be conceded that when the company presented its claim over 
the lands it was entitled to, by reason of the completion of any specified 
section of twenty miles, they were only entitled to lands parallel to that 
section, and not either east or west of its respective termini; but they 
were neither bound to apply for or receive their patents by sections of 
‘twenty miles. It was optional with the company to await the final com- 
pletion of the road, and get all the lands to which they would have been 
entitled at the same time. What would they have been? Obviously 
ten sections on each side of the whole length of the road, without re- 

rd to the section of twenty miles. Or if the full quantity was not 
found on each twenty-mile section, when applied for in sections, within 
the limits of that sub-division, a patent mi ht have been taken for what 
could be so found, and the remainder would be due to the company when 
the road was finished. If, then, the patents, as they now Pee only rep- 
resent what the company was entitled to on the completion of the road, 
I think the error, if there was one, in issuing them too soon, does not 
require that they should be set aside, since the road has now been com- 
— for two or three years, and no possible injury can result to the 

nited States. 

If our construction of the nineteenth section, and of the amendatory 
acts, is sound, the defendant has received no more lands than it was en- 
titled to by the mistake of the commissioners, over any other lands than 
what it would have had if it had used its patent for the whole after the 
road was finished. If these patents were set aside, the company could 
now ask that the same lands be re-patented to it. 

4. The road of the defendant and the road of the Union Pacific Com- 
pany run for many miles — to each other, and so near as to be 
within twenty miles of each other on the south side of the road of the 
latter company. 

In the selection of lands for the defendant company, the department 
of the interior, refused to permit it to take any lands within the twenty 
miles on each side of the Union Pacific road, on the ground that the 
right of that company to the alternate odd sections within that limit was 
paramount to that of the Burlington & Missouri River Railroad Com- 
pany. That astrip of forty miles in width on the north of the road of 
the defendant was excluded from its selection. The bill before me now 
alleges that this was all wrong. That, first, that the track of the Union 
Pacific had no grant at all of e lands, and, secondly, if it had, it was 
only by the act of 1864, made at the same time with the t to defend- 
ant, and, therefore, their rights were equal when the roads brought them 
in conflict. 

The act of 1862 created a corporation called the Union Pacific Railroad 
Company, and authorized this company and others to construct a single 
line of road from the one hundreth meridian of west longitude toward 
the Pacific ocean, with these boundries from this meridian westward. 
One of these branches was to commence on the western boundary of Iowa, 
at such —s as the President should select, and thence to join the 
main road at the one hundredth meridian. Specific grants of so much in 
bonds for each mile, and for so much land for each mile, were made to 





all new roads by the same act. Section 8 of the act, speaking of the 
Union Pacific, the only company chartered by the act, dec ares that there 
is hereby granted to said company for the purpose of assisting in the 
construction of said railroad and telegraph line, every alternate section 
of public lands to the amount of five sections per mile on each side of 
said railroad on the line thereof, and within ten miles on each side of the 
road. It is argued that because the Iowa branch is separately described 
as such, and the road from the one hundreth meridian of longitude to the 
western boundary of Nebraska is spoken of by the new line of the Union 
Pacific, that no grant is given for the Iowa branch. P ae 

But the caption of the act speaks of a road from the Missouri river to 
the Pacific ocean. The grants are made to build this road, and the 
branches as part of it. There is nothing in the act to indicate, and no 
reason can be given why the lands on each side of the branch should not 
be given, as well as on the main road and the other branches, If the 
lands are not given for this branch, neither are the bonds. Yet the Pres- 
ident, the secretury of the treasury, and of the interior, and subsequent 
acts of Congress, have all recognized the grant, both of bonds and lands, 
as extending to this branch as to the points of the road. I do not doubt 
that there was such a grant intended, and that intent must control. 

The said act, however, 12 Stats. at, Large, 492, sec. 3, only gave five 
alternate sections per mile on each side, within a limit of ten miles on 
each side of the road. By section four of the amendatory act of 1864, it 
is enacted that section 3 of original act be hereby amended by strik- 
ing out the word ‘five’? when the same occurs in said section, and b 
inserting in lieu thereof the word ‘‘ten,” and by striking out the wo 
“ten” when the same occurs in said section, and inserting in lieu thereof 
the word “twenty.” It will be seen on a comparison of the sections, 
that, as amended, it isa grant of ten sections on each side of the road within 
twenty miles thereof. It is argued by counsel for plaintiff, that as to 
the enlarged grant outside of the ten mile limit it is made by the same 
act, and takes effect as of the same date as the grant to the Burlington 
& Missouri River Railroad Company, found in the subsequent section 19, 
and that where the lines of the road made a lap in which the right of 
selection conflicts, the alternate odd sections should have been equally 
divided between the two companies, and that the lands patented to the 
defendant in lieu of those to which it was entitled within the limits of 
this conflict were so done in violation of law and the title void. 

But I am of opinion that the land department correetly decided that 
the title of the Union Pacific Company, within twenty miles on each side 
of its road, was paramount and exclusive. 

Looking to the certainty that in some portions of their lines these roads 
must before their connection, run parallel with each other within the twen- 
ty-mile limit of Union Pacific, it seems reasonable that Congress instead of 
enlarging the grant to this road in general terms, used words which made 
the amendment a part of the original grant for the purpose of having it 
take effect as of the date of that grant. In other words, it incorporates 
nunc pro tune words which make that grant one for twenty miles on each 
side of its road. Whether this retrospective character could be given to 
the amendment in a case where intervening rights had attached, we need 
not now decide. Probably it would not; but the Burlington & Missouri 
River Railroad Company, takes its right by the same statute which says 
that the former act shall read so as to give the Missouri Pacific the 
lands now the subject of controversy. This view would commend itself 
to Congress by its intrinsic equity, for by it each road gets the largest 
quantity of land which the statute permits, while the other construction 
allows the Burlington & Missouri River Railroad Company, to get all it 
could under any circumstances, the other road losing what the latter took 
within the lap. This comes out of the fact that the Burlington & Mis- 
souri River Railroad Company was not contined within any lateral limits, 
while the Union Pacific could not go without its twenty-mile limit to 
make up deficiencies. 

Besides, both of these roads have acquired in the construction given 
and acted on by the United States, the officers of the government having 

rescribed it as the one which should govern all their rights, the patents 
~ been issued under it for the full amount of all the land which could 
be so claimed under both grants, and innocent purchasers have no doubt 
become owners of much of the Jand patented to the Union Pacific Rail- 
road Company ; and it is certainly all ay so that an incalcubable 
amount of injustice would be done by holding all this void and settin 
aside the patents. If the patents are not absolutely void, and only void- 
able, then every principle of equity of the settlement of conflicting and 
doubtful rights acquiesed in by the parties, and of the essential question 
of that settlement is opposed to setting aside these patents at the instance 
of the United States. 

5. There remains one more ground for equitable relief relied on by 
the bill. 

It is alleged that one hundred and fifty thousand acres of land lying on 
the north side of defendant’s road, have been patented in lieu of lands 
found deficient on the south side of the road, and that the lands so pa- 
tented are void. 

I am of opinion that the act of Congress did not intend to grant 
twenty sections per mile for the road, but ten sections per mile on each 
side of the road. That no right to take more on either side of the road 
than what amounted to ten sections per mile on that side, was conferred. 
If for any reason the required number of sections could not be found on 
one side, it was, as in the case of a similar deficiency in the twenty-mile 
limit of the other road, a loss which Congress had made no provision to 
supply. There existed, therefore, no power in the office of the land de- 
partment, to issue patents for lands on the north side for those not found 
on the south side. If the lands so patented can be identified, I think 
the government is entitled to have a declaration that as to these the patent 
conveys no title. 
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But the bill before me does not so identify them. I find no description 

of them by Congressional subdivision, nor by reference to any patent 
containing them exclusively, nor by reference to any schedule of them. 
The court can not declare all the patents issued void, because there are 
some lands included in some of the patents which there was no right to 
convey. 
As the bill stands, the demurrer must be sustained. If, however, the 
attorney for the United States thinks he can amend so as to identify these 
lands by specific description, he has leave to do so. If he does this, de- 
fendant can either renew his demurrer, or answer as to that part of the 
bill. If he renews his demurrer, it may be considered as overruled. If 
he chooses to abide the demurrer, a decree can go for the plaintiffs on the 
lands so described. If plaintiff abides by his bill as it now stands, it must 
be dismissed on the demurrer. 

[Subsequently the district attorney amended the prayer of his bill 
(being unable to describe the lands specifically), and asked that the com- 

an * decreed to reconvey to the United States an equal amount of 
ands or pay the value of the excess, and to the bill as amended, the cir- 
cuit justice sustained ademurrer, being of opinion that the United States 
is not entitled to such relief, as neither the specific lands nor their value 
can be ascertained by a foundation for relief nor the value of the lands 
to be reconveyed.] 


Bill dismissed. Decree ACCORDINGLY. 


. 





Municipal Taxation—Payment of Bonds—Mandamus 
of Federal Court. 


VANCE v. CITY OF LITTLE ROCK ET AL. 
Supreme Court of Arkansas, April Term, 1876. 


Hon. y H. i. Chief Justice. 
a AVID WALKER, 
« W. M, Harrison, } SIudges. 


1. Power of Taxation.—The power to tax belongs to the state. A muni- 
= corporation can only ievy such taxes as it is authorized by law to levy,and 
a tax laid without authority is void. 

2. Payment of Bonds.—Where a statute has authorized a municipal cor- 
poration to issue bonds, and to lay a tax to pay them, and persons Have bought 
and paid value for bonds issued accordingly, the power of taxation thus given, 
is a contract within the meaning of the United States constitution, and a sub- 
sequent statute which restricts the power previously given is a nullity, so far as 
regards bonds held under these circumstances. 


3. Mandamus of Federal Court.—Where a judgment against a raunicipal 
corporation has been obtained in a federal court, and a mandamus issued to com- 
pel payment by a tax, it will be presumed that it was mude to appear to the 
court, that the corporation had power to levy the tax. 


Eneuisn, C. J., delivered the opinion of the court. 


On the 19th of October, 1875, the council of the city of Little Rock 
passed the following ordinance: 

ORDINANCE NO. 36. 
An ordinance to levy taxes for the year 1875. 

Be it ordained by the city council of Little Rock: 

SxcTIoN 1. That the following rates of taxation be levied for the year 1875, for 
the several purposes herein specified, to-wit: 

For general purposes. ..... EE ee EP Pe eee 5 mills 
For outstanding certificates issued to the Memphis and Little Rock Rail- 

roa ah de : SCS di dei Merbbences 3 mi 
Bills payable for United States currency borrowed ................+--.-- 2 mills 
United States judgments ............ Se er eer. F 

Amounting in all to fifteen mills on the doilar on the assessed valuation of tre 
property, real and personal, subject to taxation by the city. 

The ordinance was certified to the clerk of the county court of Pul- 
aski county; the city rates, as fixed by it, carried on to the tax books for 
the year 1875, and the books delivered to the sheriff for collection, etc. 

Calvin B. Vance, an owner of lots, and taxpayer of the city, a pplied to 
the circuit court of Pulaski county to remove the ordinance into that 
court by certiorari, and quash it, on the ground that the city had levied 
five mills in excess of the amount which it had the power to levy under 
the constitution and laws of the state; and also for a restraining order 
to the sheriff, ete. The writ was awarded, the clerk of the city returned 
the ordinance, and the return was accompanied by the answer of the city 
setting up matters dehors the record, in support of the levy, etc. The 
court, upon demurrer to the answer, etc., refused to quash the levy, or 
any part of it, and Vance appealed to this court. ; 

he legislature has the power to create, mocify or abolish municipal 
corporations. It has also the power to provide in what manner, and to 
what extent, taxes shall be levied for their support, and how their debts 
shall be paid upon their dissolution, subject of course, to constitutional 
limitations and restrictions. Layton v. New Orleans, 12 La. An. 516; 1 


Dillon on Corp., sec. 86, ete. The power of taxation is an attribute of 


sovereignty, and belongs to the state. A municipal corporation has no 
inherent power to levy taxes. It can only levy such taxes as it is author- 
ized by law to levy, and a tax laid by it without-authority of law is void. 
Blackwell, 8, 186, 523; Cooley on Taxation, 3, 33, 535; Heine v. Levee 
Commissioners, 19 Wallace, 

Section 4, article 12 of the present constitution (which went into 
force nearly a year before the tax ordinance in question was passed) pro- 
vides that: ‘‘ No municipal corporation shall be authorized to pass any 
laws contrary to the general laws of the state; nor levy any tax on real 
or personal Paes, to a greater extent, in one year, than five mills on 
the dollar of the assessed value of the same ; provided, that to pay in- 





debtedness existing at the time of the adoption of this constitution, an 
additional tax of not more than five mills on the dollar may be levied.” 
This provision of the constitution is binding alike upon the legislature, 
the courts and municipal corporations. Section 4, of ‘‘ An act to amend 
the revenue laws of the state,” approved March 5, 1875 (and before the 
tax ordinance in question was passed.’’ Acts of 1874-5, page 223, pro- 
vides that: ‘‘The amount of taxes levied in any one b yon by the consti- 
tuted authorities of any city or town, shall not exceed the sum specified 
in this section, viz: For all general, city or town purposes, five mills on 
the dollar for paying indebtedness existing at the time of the adoption 
of the present constitution of the state, not more than five mills on the 
dollar; provided, the above limitation shall not be construed to prohibit 
assessments on property adjacent to local improvements made in any 
city or town for the purpose of paying the costs thereof, and damages 
occasioned thereby.”’ As to this proviso, see section 27, art. 19, consti- 
tution. 

No valid objection can be made to the first item of the levy in ques- 
tion: ‘For general purposes, five mills.’”’ This is authorized by the 
constitution and the revenue act above quoted. 

The three other items, amounting to ten mills, to pay debts, are 
ero 4 in excess, by five mills, of the taxing power of ‘the city, as 
imited by the clause of the constitutton above quoted, as well as by the 
section of the revenue act copied. ape owever, the city may 
have a taxing power to pay some debts legally contracted by it before 
the adoption of the constitution, which was not, nor could be, repealed 
or limited by it or subsequent revenue acts. Thus, when a statute has 
authorized a municipal corporation to issue bonds, and to exercise the 
power of local taxation in order to pay them, and persons have bought 
and paid value for bonds issued accordingly, the power of taxation thus 
given is a contract within the meaning of the constitution of the United 
States, and can not be withdrawn until the contract is satisfied. The 
state and the corporation in such a case are equally bound. A subse- 
quently passed statute which repeals or restricts the power of taxation 
so yg given, is, in so far as it affects bonds bought and held 
under the circumstances mentioned, a nullity. It is the duty of the 
corporation to ~ eo and collect the taxes in all respects as if the 
second statute had not been passed; and if it does not perform this 
duty, a mandamus will lie to compel it. Von Hoffman v. City of Quincy, 
4 Wall. 535; Riggs v. Johnson County, 6 Wall. 194; Rees v. City of 
Watertown, 19 Wall. 120. For example, and by wav of illustration of 
the above rule, by act of 5th of February, 1859, the charter of the city 
of Little Rock was so amended as to authorize and empower said city 
to subscribe for and take stock in her corporate name in any of the rail- 
roads upon whose line of route or terminus said city is situated or con- 
nected, and to issue her bonds, and to levy and collect all necessary 
taxes to pay the interest or principal of the same, etc. If any bonds 
were issued by the city under this act, and any of them are now out- 
standing and unpaid, it may be that the city has power to levy a tax to 
pay them, in addition to the power to levy five mills to pay other debts 
existing at the time of the adoption of the present constitution. But it 
does not appear that any part of the ten mills levied by the ordinance 
before us was levied to pay bonds issued under the act above referred to. 

It is insisted by counsel for appellant that the answer of the appellee 
settling up matters dehors the face of the ordinance in support of the 
levy should be disregarded ; that the tax must be quashed or affirmed 
on the face of the record returned to the circuit court on certiorari. 
Such was the well established rule. Jefferson County v. Hudson, 22 
Ark. 595; Redmond v. Anderson, 18 H. 449; Miller v. McCullough, 21 
H. 426; Dicus v. Right, 23 H. 107; Cooley on Taxation, 535. But by a 
recent statute there has been an attempt to enlarge the office of the 
writ of certiorari issuing from the circuit courts. It provides that the 
circuit courts ‘shall have power to issue writs of certiorari to any officer 
or board of officers, or any inferior tribunal of their respective counties, 
to correct any erroneous or void proceedings, and to hear and determine 
the same,” ete. That ‘affidavits may be read on such applications, and 
evidence dehors, the record may be introduced by either party on the 
hearing. The record of any such inferior judicial tribunal shall be 
conclusive, as far as the same may extend, but the acts of any executive 
officer or board of such shall only be prima facia evidence of their reg- 
ularity,” ete. Gantt’s Digest, sections 1196, 1197. In what cases, and 
to what extent this statute enlarges the office of the writ of certiorari, 
or modifies the former practice, we have had no occasion heretofore to de- 
cide. If the appellee had no right in this case, under the above statute, 
to file an answer settling up matters dehors the record, the appellant 
should have moved to strike it out, instead of demurring to it. With- 
out attempting to construe the statute in this case, we shail treat the 
facts set out in the answer, in support of the tax ordinance, as admitted 
by the demurrer, and give the appellee the benefit of them. . 

The second item in the levy made by the ordinance is, ‘‘ For out- 
standing certificates issued to Memphis and Little Rock railroad, three 
mills.” The answer avers in a general way that the city had authority 
to issue these certificates, and to levy a tax to pay them. When they 
were issued, or under what iaw, is not stated. In exhibit No. 2 to the 
answer, is a statement of the assessed value of the personal and real 
property of the city, subject to taxation, for the year 1875, and the debts 
of the city, in which the following items appear. 


Amount of Memphis and Little Rock Railroad certificates, due January 1, 


76: 


Principal ........... be Nedbwden sanide Setddss ws eitiscessvebabve idedes $28, 167 .61- 
FRDOTOGS onc veces swerve cpeccnscccveveces Se onseecec cwerecesescensese . 11,411.56 
MEG chet ees otcsi veces. a Sefine > ae kaeedsie tia ara Aetee sieeeanhe $39,579.17 


No doubt from the amount of interest put down as having accrued 
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upon these certificates to the 1st of January, 1876, they were issued be- 
fore the adoption of the present constitution, and perhaps after the pas- 
sage of the general act of incorporation of 9th of April, 1869, which 
limited annual assessments for the paymentof debts existing at the time 
of making the levy to five mills on the dollar. Gantt's Digest, sec. 3295. 
What these certificates were issued for, the city has not thought proper 
to disclose in her answer, nor is it pretended that they were issued un- 
der any special act authorizing the city to issue them, and to levy a tax 
to pay them, so that the power to tax became part of the contract. On 
the contrary, it was conceded by counsel for the city, in the argument, 
that these certificates stand on no higher footing than other general 
debts of the city existing at the time of the adoption of the present con- 
stitution; at least, that no facts were disclosed in this case to put them 
on a higher footing. 

The third item in this levy made by the ordinance is: ‘ For bills pay- 
able for United States currency borrowed, two mills.’’ The answer does 
not state, nor does the ordinance on its face show, when these “ bills pay- 
able’’ were made by the city, or when or for what purpose the currency 
was borrowed, The answer as to the indebtedness for which the two 
mills levy was made is as indefinite as it is as to the certificates just dis- 
posed of. In exhibit No. 2 to the answer, the following statement ap- 
pears: 

Amount due for bills payable, to-wit: 


Due Dec. 3, 1875, Chals. Jacob, Jr.............. cc ceeecscccccecces ... $7,370.00 
8 Ee WO; Se, eee OG iS fa oo loi cece eee a tee dee sds 2,571.52 
** March 90, 1876, Miller & Penzel....................0...cccccvees 617.78 
ee. op tt. Si. .. Pree errr rs 550.00 
** Aug. 6, 1876, Sitsby Manufacturing Company.................-..-. 404.83 

WO iS ab ao ak lee TR HS iE $11,514.13 


The present constitution was proclaimed adopted October 30, 1874. 
There is nothing in the body of the answer or in the exhibit showing that 
any item of this indebtedness existed at the time of the adoption of the 
constitution, The assessed value of the real and personal property of 
the city subject to taxation for the year 1875, is stated in exhibit No. 2 
to be $6,658.530, and a levy of two mills to the dollar on that sum, will 
produce the gross amount of $13,317, and perhaps a net sum sufficient 
to pay the total amount of the “bills payable ’’ as footed up in the state- 
ment copied above. It would perhaps have been better and safer for 
the city in making such a levy to have shown on the face of the ordin- 
ance making the levy, that these “bills payable” were debts existing at 
the time of the adoption of the present constitution, in order that her 
authority to levy the two mills to pay them might be apparent. But it 
is remarkable that, though she availed herself of the advantage of an 
answer in which she attempted to set up matters dehors the face of the 
ordinance in support of the og she failed to show that all or any of these 
debts in fact existed at the time of the adoption of the constitution. Her 
schedule of the debts, as above copied, is as defective as the allegations 
of the answer as to the time when those debts were contracted. How 
far the courts may indulge in presumptions to uphold tax levies made 
by council of municipal corporations, acting under delegated and limi- 
ted authority, we do not find it necessary to decide in this case. 

The fourth and last item in the levy made by the ordinance is: “ For 
United States judgments, five mills.”’ 

In relation to this item, the answer states that this five mills levy was 
made for the purpose of paying United States judgments against said 
city, “one of which was in favor of the People’s Insurance Company, 
amounting to over eight thousand dollars, and the other judgment of the 
United States court, was as follows :’’ The answer then proceeds to set 
out facts in relation to the second judgment referred to, but says noth- 
ing further as to the first. When, and on what, the judgment in favor 
of the People’s Insurance Company was rendered, does not appear from 
the answer. 

The material facts in relation to the other judgment as disclosed by 
the answer and exhibits, are as follows: The answer alleges, in sub- 
stance, that on the 10th day of April, 1874, John L Bagley recovered a 
judgment in the Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas against the city of Little Rock for the sum of $41,422.- 
90 debt, and $5,424.22 damages, with interest on debt and damages 
at ten per cent. per annum from the date of the judgment, until 
paid. That on the 19th of April, 1875, the court awarded a per- 
emptory mandamus in favor of the plaintiff in the judgment, to 
the city council, commanding it to proceed on the —— day of Oc- 
tober, 1875, ete., to levy a tax payable only in United States 
currency, on all the taxable property in said city, to be paid dur- 
ing the current fiscal year, sufficient to pay the sum of $23,595.01, and 
costs, etc. That said judgment was founded on a contract between the city 
and the assignors of Bagley, payable in United States currency, and that 
said council was bound outside of its ordinary powers of taxation, to 
levy a sufficient tax to pay the indebtedness that had accrued on the 
contract, and made the levy of five mills, in obediance to the mandate 
of the Circuit Court of the United States, ete. 

When, and for what, the contract between the city and Bagley’s as- 
signors, on which the judgment was rendered, was made, is not disclosed 
in the body of the answer. If the city council was bound and had the 
power to levy a sufficient tax outside of its ordinary taxing power to pay 
the whole debt, as alleged in the answer, it did not think proper to refer 
to the source of such “outside”’ taxing power, nor to indicate why it was 
that the federal court only commanded it to levy a part of Bagley’s 
judgment instead of the whole. 

But the council made a transcript of the judgment and the order for 
the mandamus exhibits to the answer, and from them we are enabled to 
get some additional facts. From the transcript of the judgment it ap- 
pears that Bagley was assignee of I. B. Walton & Co., to whom the city 





was indebted on the 8th of August, 1873, in the sum of $51,422.90, and 
after allowing the city a credit for $10,000, judgment was rendered, by 
her consent, in favor of Bagley for balance of debt and interest at ten 
per cent. fiom the 8th of August, 1873, making the sum above stated 
from the body of the answer. 

What answer the city made to the alternative writ of mandamus does 
not appear. 

From the order of the court awarding the peremptory mandamus, it 
appears that Bagley, the plaintiff in the judgment, demurred to the 
answer, and the court sustained the application for a peremptory writ, 
‘so far as relates to the sum of $23,595.01, being the sum of money col- 
lected by the said defendant from the owners of adjacent Rego to the 
improvement in the pleadings mentioned, under the special tax levied 
by said defendant for that purpose.” It further appears from the re- 
citals in the order for the peremptory writ, that l. B. Walton & Co., 
the assignors of Bagley, were contractors with the city for the building 
of a wooden pavement, commonly known as the Richardson pavement, 
on Markham street, in said city, and the judgment in favor of Bagley 
(above stated) was rendered against the city for the amount due upon 
the contract; and that the city council had levied a tax under a pro- 
vision of the charter of the city, upon the property adjacent to said im- 
provement, and for the alleged purpose of paying the amount due for 
said pavement, and had collected from such adjacent property, or the 
owners thereof, by means of such levy, the said sum of $23,595.01, and 
had neglected and refused to pay the same over to Bagley. 

No doubt the city made the contract with I. B. Walton & Co. to 
pave Markham street under a section of the general act of incorpora- 
tion of the 9th of April, 1869, which provides that, “They we ete.) 
shall have power to lay off, open, widen, straighten, extend, establish, 
to improve and keep in order and repair, and to light streets, alleys, etc., 
etc., and to assess and collect a charge on the owner or owners of any 
lot or land, or on lots or land, through or by which a street, alley or 
public highway shall pass, for the purpose of defraying the expenses of 
constructing, improving repairing or lighting such street, alley or public 
highway, to be in proportion either to the feet front of lot or land abut- 
ting on such street, alley or highway, or to the value of such lot or land 
as assessed for taxation under the general laws of the state, as such 
municipal corporation may, in each case, determine.” Gantt’s Dig., 
sec. 3228. 

It appears that Bagley asked for a mandamus to compel the city to 
levy a tax to pay the whole amount of his judgment, but clearly the 
court did not, and could not, order a levy to pay the judgment under 
the provision of the charter above copied, because the city had already 
levied such tax to pay the paving debt. But it seems that the city had 
collected, by means of such special tax, the sum of $23,595.01, which 
she had failed to pay over to Bagley on his judgment. We can hardly 
suppose that the city had the sum so collected on hand and in her treasury 
at the time the mandamus raise to the same amount by a general tax 
was awarded; for if that had been made to appear to the court, it is but 
reasonable to suppose that the court would have taken some proper step 
to compel the city to pay the money over, instead of ordering the city 
to collect the money again by a general levy. We regret that the city 
has not thought proper to disclose in her answer in this case, fairly and 
fully, all the tacts upon which the federal court ordered her, by manda- 
mus, to collect again, by a general tax, the sum which she had already 
collected by a special tax upon the property abutting the Markham street 
improvement. 

We must suppose, however, in justice to the federal court, that it was 
made to appear to it that the sum so collected was not on hand, in the 
city treasury, but had been, in some way, administered or appropriated 
in the affairs of the city for the benefit of the citizens ake tax payers 
generally, otherwise the court would not have ordered the city, by man- 
damus, to make a general levy to reimburse the amount. We do not 
see how the sum so collected, and appropriated to the general purposes 
of the city, could stand upon any Sagher footing than a debt existing 
against the city at the time of the adoption of the present constitution. 

The peremptory mandamus to compel the city to levy a general tax 
to pay the $23,595.01, was awarded on the 19th of April, 1875. Before 
then the present constitution had gone into force, and the revenue act 
of March 5, 1865, had been passed, by both of which the city was lim- 
ited to a tax of five mills, in any one year, to pay debts existing at the 
time of the adoption of the constitution. There was no special tax act 
that could have entered into and formed part of the paving contract but 
the section of the general uct of incorporation copied above, under 
which the city had made a levy before the mandamus was awarded. 
The general act of incorporation which was passed before the paving 
contract was made, limited the taxing power of the city to pay debts to 
five mills annually, and the constitution did not abridge this power as to 
debts existing at the time of its adoption. 

The Circuit Court of the United States has no taxing power, and of 
course could impart none to the city of Little Rock. It can exercise no 
taxing power except that which it derives from the constitution and 
laws of the state. Grant that the city council acted in bad faith in not 
paying over to Bagley the amount collected under the special paving 
tax, and in appropriating it to other purposes (if such was the case), that 
bad faith did, not increase its taxing power, nor authorize the federal 
court to compel it to exercise a taxing power which it had not under the 
constitution and laws of the state. Nor will we suppose that the fed- 
eral court exercised any arbitrary power in the matter, or awarded a 
mandamus against the city council to compel it to levy a tax which it 
had not plainly the power, under the constitution and laws of the state, 
to levy, and which it was not in duty bound to levy, for such would be 
an abuse of the writ of mandamus. 
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In Supervisors v. United States, 18 Wall. 77, Mr. Justice Strong, de- 
livering the opinion of the Supreme Court of the United States, said: 
“It is very plain that the mandamus will not be awarded to compel 
county officers of a state to do any act which they are not iaterieed | to 
do by the laws of the state from whict: they derive their powers. Such 
officers are the creatures of the statute law, brought into existence for 
public purposes, and having no authority beyond that conferred upon 
them by the author of their being. And it may be observed that the 
office of a writ of maudamus is not to create duties, but to compel the 
discharge of those already existing.” The Supreme Court of the United 
States has in no case upheld the power of the circuit courts to award a 
mandamus to municipal officers of a state to levy a tax to pay a judg- 
ment, unless there was «a law of the state authorizing the levy of the 
tax. Commissioners of Knox County v. Aspinwall, 24 How. 376; Hoff- 
man v. City of Quincy, 4 Wall. 535; City of Galena v. Amy, 5 H. 705. 
Riggs v. Johnson County, 6 Wall. 166; United States v. Council of 
Keokuk, H. 514; Morgan v. Town Clerk, 7 Wall. 612; Supervisors v. 
Rogers, H. 175; Butz v. City of Muscatine, 8 Wall. 578; Heine v. Levee 
Commissioners, 19 Wall. 655; Rus v. City of Watertown, H. 107; Su- 
pervisors v. United States, 18 Wall. 71. 

Judge Cooley says: ‘‘The federal courts have no general power to 
issue the writ of mandamus to compel the performance of duties under 
the state tax laws. That belongs to the province of the state courts. 
It has, nevertheless, been held in many cases that they might issue the 
writ in order to compel municipalities to levy taxes for the satisfaction 
of judgments which have been rendered in such courts, and which the 
local uuthorities neglected or refused to provide for by taxation, though 
clothed by law with full authority so to xo Cooley on Taxation, BD, 

We regret that the learned judges who awarded the mandamus in 
question did not leave a written vpinion showing under what statute 
they ordered the city to levy the tax to pay a part of Bagley’s judgment. 
We have been able to find no law under which the mandamus could 
have been awarded except that authorizing the city to levy as much as 
five mills to pay debts existing at the time of the adoption of the present 
constitution ; and the counsel for the city, though interrogated during 
the oral argument, were able to refer us to no other. 

When the city exercised its taxing power under the five mills act, in 
obedience to the mandate of the federal court, it exhausted that taxin 
power just to the same extent that it would have done had it exenvinel 
the power voluntarily and without the mandate. In the one case it does 
what is assumed to be its legal duty under compulsion, and in the other 
discharges the same legal duty, and exercises the same power, of its own 
volition. We do not — the legal logic of the counsel for the 
city when they tell us that the city council levied five mills to pay on 
the federal judgment, because the federal court ordered it to do so, and 
levied five more mills to pay other debts, because it had the power by 
law to make the levy. We will not assume that the federal court acted 
arbitrarily, and ordered the city council to make a levy which the law 
did not authorize it to make. The city levied for the year 1875 five 
mills for general purposes, and, in effect, ten mills to pay debts, making 
fifteen mills, and amounting upon the assessed value of the taxable 
Property in the city to the large sum of $99,877.95. 

hough the fourth item ot the levy is to pay “ United States judg- 
ments,”’ the answer claims that the five mills was levied under the man- 
date of the federal court, awarded on Bagley’s judgment, and the counsel 
for the city say that this levy will not yield a net sum larger than the 
amount ordered by the mandamus to be levied for Bagley. Five mills 
upon the assessed value of the taxable property of the city (as stated in 
exhibit No. 2, to the answer) will produce the gross sum of $33.292.65. 
The amount ordered levied for Bagley is $23,595.01 and costs. Whether, 
after deducting the expense of collection, delinquincies, etc., there will 
be more than enough left to pay Bagley, we do not know. The time 
limited by law for the payment of the taxes for 1875 will expire ina 
few days, and there is not time for the city to make a new levy, if the 
whole levy were quashed. 

The authority of the city to levy the five mills ‘for general purposes,” 
is not questioned. The excess of the levy is in the items to pay debts, 
amounting to ten mills. The city claims to have levied five mills in 
obedience to the mandate of the federal court, and we have every dis- 
position to respect the mandate, and will attempt to interpose no ob- 
structions to its being obeyed by the city council. 

It follows that the remaining items of the levy—the one “ for out- 
standing certificates issued to the Memphis and Little Rock Railroad, 
three mills,” and the other, “for bills payable for United States cur- 
rency borrowed, two mills,” must be quashed. 

This gives to the federal court judgment-creditor, armed with the 
mandamus, the lion’s share of the levy of 1875 to pay debts of the city, 
and postpones other creditors whose claims may be fully as meritorious 
as the Richardson pavement debt, until the city can legally make an- 
other annual levy to pay debts existing at the time of the adoption of 
the present constitution. This may seem unjust, but we can not help it. 
We cannot undertake to say that the Circuit Court of the United States 
had not jurisdiction to award the mandamus, nor that in exercising its 
jurisdiction it committed an error, for this court has no appellate juris- 
diction over that court. The city had the right to appeal ion its judg- 
ment awarding the mandamus to the Supreme Court of the United 
States, and failing to do this, no complaint it can make to us of the 
effect of Sa paenent awarding the writ, can be of any avail. 

Perhaps if the city had shown, in response to the abe writ, that 
she owed other matured debts, existing at the time of the adoption of 

.the constitution, equally as meritorious as Bagley’s, that the power of 


the court, having a discretionar Dy ape in the matter of awarding a 
mandamus, might have so modified its mandate as to leave her a mar- 
gin, within her taxing power, to have levied for the benefit of other 
creditors as well as Bagley, and to repeat the process from year to year 
until all were paid. But be this as it may, we cannot permit the tax 
payers of the city to be burthened by a levy unwaranted by the consti- 
tution and laws of the state. 

The fee agp of the circuit court must be reversed, and a judgment 
entered here quashing the two items in the levy indicated above, and an 
order made to restrain the appellee, Rottaken, the sheriff, from collect- 
ing those two items, and the judgment certified to the court below. 





Enjoining the Collection of Taxes. 


702. TAYLOR ET AL. vy. SECOR ET AT. 
701. MILLER ET AL. v. JESSUP ET AL. 
703. LIEB ET AL. v. KIDDER ET AL. 


Supreme Court of the United States. October Term, 1875. 


1. Enjoining Collection of Taxes—General Principles. — While this 
court does not =e down any absolute rule limiting the powers of a court of 
equity in restraining the collection of taxes, it declares that it is essential that 
every case be brought within some of the 7 rules of equity jurisdiction, 
and that neither illegality nor irregularity in the proceedings, nor error-or excess 
in the valuation, nor the hardship or injustice of the law, provided it be consti- 
tutional, norany grievance which can be remedied by a suit at law, either be- 
— or after the payment of the tax, will authorize an injunction against its col- 
ection. 


2. ——. . This rule is founded on the principle that the levy of taxes 
is a legisiative and not a judicial function, and the court can neither make nor 
cause to be made a new assessment if the one complained of be erroneous, and 
also in the necessity that the taxes, without which the state could not exist, 
should be regularly and promptly paid into its treasury. 


3. 4 Quere: Whether the same rigid rule against equitable relief 
would apply to taxes levied solely by municipal corporations for corporate 
purposes as that here applied to state taxes? Probably not. 


4. Taxes Conceded to be Due must first be Paid.—No injunction, pre- 
liminary or final, can be granted to stay collection cf taxes until it is shown 
that all the taxes conceded to be due, or which the court can see ought to 
paid, or which can be shown to be due by affilavits, have been paid or tendered 
without demanding a receipt in full. 


5. Constitutional Law — Taxation Equal and Uniform. —While the 
constitution of Llinois requires taxation, in general, to be uniform and equal 
it declares, in express terms, that a large class of persons eng: in specia 
 aeeeagge ana cy J whom are persons or corporations owning franchises and priv- 
leges, may be taxec as the legislature shall determine, by a general law, uni- 
form as to class upon which it operates, and under this provision a statute is not 
unconstitutional which prescribes a different rule of taxation for railroad com- 
panies from that for individuals. 


. Nor does it violate any provision of the constitution of 











6. —. ——. 
the United States. ] 

7. Taxation of Corporations—Basis of Assessment.—The capital stock, 
franchises, and all the real and personal property of corporations are justly li- 
able to taxation, and a ruie which ascertains the value of all this by ascertain- 
ing the cash value of the funded debt and of the shares of the capital stock as 
the basis of assessment, is vrebably as fair as any other. 


8. . . Deducting from this the assessed value of all the tangible 
resl and personal property which is also taxed, leaves the real value of the capi- 
tal stock and franchise subject to taxation as justly asany other mode,all modes 
being more or less imperfect. 


5 . Assessment by State Board of Equalization.—It is neither 
in conflict with the constitution of Lilinois nor inequitable that the entire tax- 
able page of the railroad company should be ascertained by the state board 
of equalization, and that the state, county, and city taxes should be collected 
within each municipality on this assessment, in the proportion which the length 
of the road within such municipality bears to the whole length of the road 
within the state. 


10. . The action of the board of equalization in focptosing the 
assessed value of the property of a railroad company or an individual, above 
the return made to the bourd, does not require a notice to the party to make it 
valid, and the courts can not substitute their judgment as to such valuation for 
that of the board. 


11. Constitutionality of State Tax Law—Decision of State Court 
Conclusive.—The Supreme Court of the state of Illinois, having decided that 
the law complained of in these cases is valid under her constitution, and hay- 
ing construed the statute, this court adopts the decision of that court as a rule 
to be followed in the federal courts. 

















Appeals from the Circuit Court of the United States for the Northern 
District of Mlinois. , 
Mr Justice MILLER delivered the opinion of the court. 


The three cases whose titles stand at the head of this opinion are 
appeals from decrees of the Circuit Court for the Northern District of 
lilinois, enjoining the pa genres from the collection of taxes assessed by 
the proper officers of the state of Illinois against three several railro 
companies, organized under the laws of that state, and doing business 
in it. The plaintiffs in the first named of the above suits are mortgagees 
of the Toledo, Peoria, and Warsaw Railroad Company. In the other two 
cases the complainants are stockholders of the respective companies whose 
interests they represent, namely, the Chicago and Alton Railroad Com- 

any in No. 701, and the Chicago, Burlington, and Quincy Railroad 
Jompany in No. 703. 

The act of the legislature of Illinois of March 30, 1872, under which 
the taxes complained of were assessed, makes special provisions for the 
taxation of railroads and other corporations, the main feature of which 





taxation to pay such debts under the laws of the state was limited to 
five mills annually, and that she could not pay them all by one levy, 


is the purpose of leaving to each county, city, and town the power of as- 
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sessing for taxation what is properly local in the same manner that other 
similar property is taxed in that municipality, and at the same time to 
subject to like taxation on some fair basis that which is not in its nature 
so clearly local, but which, by reason of its being appurtenant or incident 
to the railroad, should pay its share to the state, and to all the counties, 
towns and cities through which any part of the road runs. The theory 
of the system is manifestly to treat the railroad track, its rolling stock, 
its franchise, and its capital as a unit for taxation, and to distribute the 
assessed value of this unit, according as the length of the road in each 
county, city and town bears to the whole length of the road. 

It provides, therefore, for three separate valuations : 

1. Of the real estate in each county, city and town, whichis not a part 
of the track and right of way, and of the personal property, such as 
tools, implements, etc.. which remain permanently at that locality. These 
are valued by the local assessor me taxed by the local authorities in 
precisely the same manner that other real and personal property are as- 
sessed und taxed. 

2. The railroad track, including the right of way, the grading and 
superstructure and such depots, buildings and other improvements as 
are on it, and all the rolling stock and other personal property not local. 

The entire value of this, owned by any company in the state, is ascer- 
tained by a report made by the proper officer of the railroad company, 
submitted to a state board of equalization, which fixes this value finally, 
and each county, city, and town taxes the company on so much of this 
assessment as the length of the track within that locality bears to the 
whole length of the track assessed by the board. 

These two subjects of assessment are by the statute called the tangible 
property of the company. 

It is obvious, however, that while a fair assessment under these two 
descriptions of property will include all the visible or tangible property 
of the corporatiun, it may or may not include all its wealth. There may 
be other property of a class not visible or tangible which ought to re- 
spond to taxation, and which the state has a right to subject to taxation. 

hus it may occur, as in fact is claimed by one of these companies, that, 
being insolvent, and its earnings not being sufficient to pay anything 
beyond its necessary expenses for operating the road and its repairs, that 
this tangible property represents more than the real wealth of the com- 
pany and its property. While on the other hand another one of these 


compunies is so rich that, after paying its expenses and interest on a 
large amount of debt, it declares large dividends, and this interert and 
these dividends, when looked to in reference to what is called the tan- 
gible property, show that there is here another element of wealth which 


ought to pay its share of the taxes. . 


This element the state of Lllinois calls the value of the franchise 
and capital stock of the corporation; the value of the right to use this 
tangible tg ek y ina special manner for purposes of gain. And this con- 
stitutes the third valuation, which is likewise to be made by the board of 
equalization, and which, when thus ascertained, is subjected to the taxa- 
tion of the state, and the counties, towns and cities, by the same rule that 
thé value of the road-bed is, namely, according to the length of the track 
in each taxing gers The word capital stock, as here used, does not 
mean the shares of the stock, but the aggregate capital of the company. 
This is obvious from the proviso to the fourth paragraph of section three 
of the revenue law. As this paragraph lies at the basis of these contro- 
versies, it is here given verbatim : 

“The capital stock of all companies and associations now or hereafter 
created under the laws of this state, shall be so valued by the state board 
of equalization as to ascertain and determine, respectively, the fair cash 
value of such capital stock, including the franchise, over and above the 
assessed value of the tangible property of such company or association. 
Said board shall adopt such rules and principles for ascertaining the fair 
cash value of such capital stock as to it may seem equitable and just ; 
and such rules and principles, when so adopted, if not inconsistent with 
this act, shall be as binding and of the same effect as if contained in this 
act—subject, however, to such change, alteration, or amendment as may 
be found, from time to time, to be necessary, by said board: Provided, 
that in all cases where the tangible property or capital stock of any com- 
pany or association is assessed under this act, the shares of capital stock 
of any such company or association shall not be assessed or taxed in this 
state. This clause shall not apply to the capital stock or shares of cap- 
ital stock of banks organized under the general banking laws of this 
state.” 

That the franchise, capital stock, business and profits of all corpora- 
tions are liable to taxations in the place where they do business, and by 
the state which creates them, admits of no dispute at this day. ‘* Noth- 
ing can be more certain in legal decisions,” says this court in Society for 
Savings v. Coite, 6 Wall. 607, “than that the privileges and franchises 
of a private py eee a and all trades and avocations, by which the cit- 
izens acquire a livelihood, may be taxed by a state for the support of a 
state government. Stute Freight Tax Case, 15 Wall. 232; State Tax 
on Gross Receipts, 15 Wall. 284. But it has been a desideratum, per- 
haps not yet fully attained, to find a methoa of taxing this species of 
property which will pe at the same time just to the owners of it, equal 
and fair in its relations to taxes on other property, and which will enforce 
the ag! contribution that such property should pay for the benefits 
which, more than property generally, it receives at the hands of gov- 
ernment. 

The tax on the deposits of savings banks, in Savings Bank v. Coite, 
which was held to be of this class by the court, the tax on freight, in the 
Freight Tax Cases, and the tax on gross receipts, in the other cases by 
the state of Pennsylvania, are all attempts at arriving at the desired 
result in the best mode. 

The statute of Illinois and the rule adopted by the board of equaliza- 








tion, under the power conferred by the clause we have just recited, may 
not be the wisest mode of doing complete justice in this difficult matter, 
but we confess we have on the whole seen no scheme which is better cal- 
culated to effect the purpose, so far as railroad corporations are con- 
cerned, of taxing at once all their property and of making the tax just 
and equal in its relation to other taxable property of the state. 

The rule adopted by the board is as follows: 

“« First. The market or fair cash value of the shares of capital stock, 
and the market or fair cash value of the debt (excluding from such debt 
the indebtedness for current expenses) shall be combined or added to- 
gether; and the aggregate amount so ascertained shall be taken and held 
to be the fair cash value of the capital stock, including the franchise, 
respectively, of such companies and associations. J 

“* Second. From the aggregate amount ascertained as aforesaid, there 
shall be deducted the aggregate amount of the equlized or assessed 
valuation of all the tangible property, respectively, of such companies 
and associations, (such equalized or assessed valuation being taken, in 
each case, as the same may be determined by the equalization or assess- 
ment of property by this board, ) and the amount remaining, in each case, 
if any, shall be taken and held to be the amount and fair cash value of 
the capital stock, including the franchise, which this board is required 
by law to assess, respectively, against companies and associations now 
or hereafter created under the laws of this state.” 

It may be assumed for all practical purposes, and it is perhaps abso- 
lutely true, that every railroad company in Illinvis has a bonded indebt- 
edness secured by one or more mortguges. The parties who deal in such 
bonds are generally keen and far sighted men, and most careful in their in- 
vestments. Hence the value which these securities hold in market is one 
of the truest criteria, as far as it goes, of the value of the road as a se- 
curity for the payment of those bonds. 

These mortgages are, however, liens on the road, and, taking precedence 
of the shares of the stockholder, they may or may not extinguish the 
value of his shares. They must in any event affect that value to the 
exact amount of the aggregate debts. For all that goes to pay that debt 
and its interest diminishes pro tanto the dividend of the shareholder and 
the value of his share. 

It is, therefore, obvious that when you have ascertained the current 
cash value of the whole funded debt, and the current cash value of the 
entiie number of shares, you have by the action of those who above 
all others can best estimate it, ascertained the true value of the road, 
all its property, its capital stock, and its franchises, for these are all 
represented by the value of its bonded debt and of the shares of its 
capital stock. 

This would of itself be, perhaps, the fairest basis of taxation for the 
state at large, if allrailroads were solvent and paid the interest promptly 
on their funded debt. But this has never been the case in Illinois, and 
it is doubtful if this happy state of affairs is likely to prevail soon in 
that or any other state of the Union. If taxes were assessable alone on 
the value of the capital stock and franchises of the corporation, cases 
might be found where these were worth nothing, and such companies 
would pay no tax even for their real estate and personal property And 
this is precisely the main argument of counsel for the Toledo, Peoria 
and Warsaw Railroad Company in opposition to the law and to the rule 
of the board of equalization. But individuals do not escape taxation 
on their real and personal property because they are insolvent. In 
several of the states many men in effect pay tax on their lots or lands, and 
on the mortgage which covers it and exceeds it in value, and on a large 
amount of personal property, while the mortgage debt exceeds in amount 
all that they are worth in the world. No state has ventured to establish 
the principle of “ngemagag its visible, tangible property to escape taxa- 
tian, relying solely on a tax imposed on the individual on the basis of 
his estimated wealth in excess of his debts 

The system adopted by the statute of Illinois, and the rule of the 
board of equalization, preserve this principle of taxing all the tangible 
property at its value, and taxing the capital stock and franchise at their 
value, if there be any after deducting the value of the tangible property. 
The case of Toledo, Peoria and Warsaw Company, as we have said, is 
used as an illustration of the inequality which this rule works, and 
which counsel say is forbidden by the constitution of the state, thus 
rendering the tax assessed against it void. That company is insolvent, 
and in the hands of a receiver. It is unable to pay any interest on its 
bonds. Its capital stock is of no value. But the board of equalization 
assessed the capital stock and franchise at $2,003,415, and its tangible 

roperty at $2,529,367, thus assessing a propeity which pays but little, 
if anything, beyond its running expenses, at the sum of $4,632,782. 

This sounds plausible, but it is nothing more. Concede for the present 
that the capital stock is sunk and is of no value—concede that the 
bonded debt of the company has at present no market value, or is un- 
salable there remains what is valued as worth over $2,600,000 of real 
and personal property, which, like all other property of individuals or 
corporations ought to pay its proportion of the public burdens. There 
also remains the value of the franchise, which is not destroyed by the 
circumstance that the road does not pay interest on its debt. Does any- 
body believe that this debt is of no value—that the holders of it attach 
no value to this franchise? Are they willing to give up the right to 
operate the road, to receive freights and fares, to endeavor to make it 
pay something more than the mere value of the personal property of the 
track, the depots, the grounds, the rolling stock and other tangible 
property? Is it supposed by any one that they intend or will ever sell 
these separately or apart from the right to use them as a railroad? Why 
do not the bondholders sell all these things under their mortgage at auc- 
tion, as a man would sell town lots and three furniture, and horses 
and carriages? The reason is too clear to escape observation. It is 
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because in the case of the railroad there is attached to all this property, 
and goes with it, a privilege, a right to use it through the whole extent 
of the richest counties of Illinios, in transporting persons and property, 
in a manner which adds immensely to its value when considered as so 
much iron, so much land and so much personal property. By virtue of 
this privilege or franchise, this is all aggregated into a unit, well adapted 
to muke money by its use in that way, with a chartered right to use it 
for that purpose. 

It is this franchise which the legislature of Illinois intended to tax, 
which it had a right to tax, and in taxing it committed no injustice, if 
it was fuirly assessed, though the corporation which holds it may be so 
utterly bankrupt that it must necessarily pass from it into other hands. 
In those hands, disembarrassed of its overweight of debt, who shall say 
that it is not worth, $2,000,000, and who shall say that such is not the 
real value now of this franchise ? 

We shall presently consider the extent to which a court of justice can 
enter upon the consideration of this question; but we take occasion here 
to say that in the view we have taken of the matter there is no sufficient 
evidence in these cases to show that if the rule adopted by the board be 
just that it has been unfairly applied to any of these roads, except in 
the single case of a mistake in the amount of the bonds of the Chicago, 
Burlington, and Quincy Railroad Company—a mistake induced by the 
report of that company’s officer to the state auditor. 

Another objection to the system of taxation by the state is that the 
rolling stuck, capital stock and franchise are personal property, and that 
this, with all other personal property, has a local sitws at the principal 
place of business of the corporation, and can be taxed by no other county, 
city, or town, but the one where it is so situated. 

This objection is based upon the general rule of law that personal 

roperty, as to its situs, follows the domicile of its owner. It may be 

oubted very reasonably whether such a rule can be applied to a rail- 
road corporation as between the different localities embraced by its line 
of road. But after all the rule is merely the law of the state which re- 
cognizes it, and when it is called into operation as to property located in 
one state and owned by a resident of another, it is a rule of comity in 
the former state, rather than an absolute principle in all cases. Green 
v. Van Buskirk, 5 Wall. 312. Like all other laws of a state, it is, 
therefore, subject to legislative repeal, modification, or limitation, and 
when the legislature of Lllinois declared that it should not prevail in as- 
sessing personal property of railroad companies for taxation, it simply 
exercised an ordinary function of legislation. Whether allowing the 
rule to stand as to taxation of individuals, and changing it as to rail- 
roads or other corporations, it violated any rule of uniformity prescribed 
by the constitution of the state, we will consider when we come to the 
constitutional objections to the statute. 

It is further objected that the railroad track, capital stock and franchise 
is not assessed in each county where it lies, according to its value there, 
but according to an aggregate value of the whole, on which each county 
city and town collects taxes according to the length of the track within 
its limits. 

This, it is said, works injustice both to the counties and to the compa- 
nies. To the counties and cities by depriving them of the benefit of this 
value as a basis of local taxation. To the company by subjecting its 
track and franchises, on the basis of this general value, to the taxation of 
counties and towns, varying, as they do, in rate, without the benefit 
of the rule of assessment which prevails in those counties in the valua- 
tion of other and similar property. But, as we have already said, a rail- 
road must be regarded for many, indeed for most, purposes, as a unit. 
The track of the road is but one track from one end of it to the other, 
and except in its use as one track is of littie value. In this track, as a 
whole, each county through which it passes bas an interest much more 
important than it has in the limited part of it lying within its boundary. 
Destroy by any means a few miles of this track within an interior 
county, so as to cut of the connection between the two parts thus sepa- 
rated, and if it could not be repaired or replaced its effect upon the value 
of the remainder of the road is out of all proportion tothe mere local 
value of the part of it destroyed. A similar effect on the value of the 
interior of the road would follow the destruction of that end of the 
road lying in Chicago, or some other place where its largest traffic cen- 
ters. It may well be doubted whether any better mode of determining 
the value of that portion of the track within any one county has been 
devised than to ascertain the value of the whole road, and apportion the 
value within the county by its relative length to the whole. 

There are other objections urged by counsel against the equity and 
fairness of the Illinois mode of assessing and taxing railroad companies 
as asystem. But we can not notice them all. Those above commented 
on are the most important. 

There is, however, an objection urged to the conduct of the board of 
equalization, resting on the action of the board in these particular cases in 
which they are charged with a gross violation of the law to the prejudice 
of the corporations, which we will cansider. 

The statute requires the proper officers of the railroad companies to 
furnish to the state auditor a schedule of the various elements already 
mentioned as necessary in applying the statutory rule of valuation. It 
is charged thatthe board of equalization increased the estimates of value 
so reported to the auditor, without notice to the companies, and without 
sufficient evidence that it ought to be done, and it is strenuously urged 
upon us that for want of this notice the whole assessment of the property 
and levy of taxes is void. 

It is hard to believe that such a proposition can be seriously made. 
If the increased valuation of property by the board without notice is 
void as to the railroad companies, it must be equally void as to every 
other Owner of property in the state, when the value assessed upon it by 





the local assessor has been increased by the board of equalization. 
How much tax would thus be rendered void it is impossible to say. 
The main function of this board is to equalize these assessments over the 
whole state. If they find that a county has had its property assessed too 
high in reference to the general standard, they may reduce its valuation ; 
if ithas been fixed too low they raise it to that standard. When they 
raise it in any county, they necessarily raise it on the property of every 
individual who owns any in that county. Must each one of these have 
notice and a separate hearing? If a railroad company is by law entitled to 
such notice, surely every individual is equally entitled to it? Yet if this 
be so, the expense of giving notice, the delay of hearing each individual, 
would render the exercise of the main function of this board impossible. 
The very moment you come to apply to the individual the right claimed 
by the corporation in this case, its absurdity is apparent. Nor is there 
any hardship in the matter. This board has its time of sitting fixed by 
law. Its sessions are not secret. No obstruction exists to the appear- 
ance of any one before it to assert a right, or redress a wrong, and in the 
business of assessing taxes, this is all that can be reasonably asked. 

As we do not know on what evidence the board acted in regard to 
these railroads, or whether they did not act on knowledge which they 
possessed themselves, and as all valuation of property is more or less 
matter of opinion, we see no reason why the opinion of this court, or of 
the circuit court, should be better, or should be substituted for that of 
the board, whose opinion the law has declared to. be the one to govern 
in the matter. 

It is said that the statute of Illinois is void, because it violates the prin- 
ciple of uniformity, and taxes corporations in a manner different from 
that which governs taxation of individuals. 

The sections of the constitution relied on in support of this proposition, 
are sections one and ten of article nine, which are as follows: 

21. «The general assembly shall provide such revenue as may be 
needful by levying a tax by valuation, so that every person and corpor- 
ation shall pay a tax in proportion to the value of his, her, or its property ; 
such value to be ascertained by some person or persons, to be elected or 
appointed in such manner as the general assembly shall direct, and not 
otherwise; but the general assembly shall have power to tax peddlers, 
auctioneers, brokers, hawkers, merchants, commission merchants, show- 
men, jugglers, innkeepers, grocery keepers, liquors dealers, toll bridges, 
ferries, insurance, telegraph, and express interests or business, venders of 
patents, and persons or corporations owning or vg | franchises and 

rivileges, in such manner as it shall, from time to time, direct by general 
aw, uniform as to the class upon which it operates.” 

@ 10. “‘ The general assembly shall not impose taxes upon municipal 
corporations, or the inhabitants or property thereof for corporate pur- 
poses, but shall require that all the taxable property whithin the limits of 
municipal corporations shall be taxed for the payment of debts contracted 
under authority of law, such taxes to be uniform in respect to persons 
and property within the jurisdiction of the body imposing the same.” 

As regards this latter section there is no claim that the rate of taxation 
levied by any municipal corporation, on the assessed value of railroad 
property within its limits, is greater than on other property. 

Nor is it asserted that the valuation of that part of the property which 
the statute regards as strictly local, namely, real estate not a part of the 
track, and tools and implements used exclusively within the locality, 
has been assessed on any other principle than that which is applied to 
the property of individuals. 

But the contention is that the rule of trenting the road, its rollin 
stock and franchises as a unit, and assessing it as a whole, on which rs | 
municipality levies its taxes according to the length of the road within 
its limits, violates the principles of this section. We have already dis- 
cussed this question, and are of the opinion that taxes assessed by that rule 
on the railroad property by the municipality are uniform when the rate 
of taxation is the same on the assessment thus ascertained that it is on 
other property. 

This court has expressly held in two cases, where the road of a corpo- 
ration ran through different states, that a tax upon the income or fran- 
chise of the road was properly apportioned by taking the whole income 
or value of the franchise, and the length of the road within each state, 
as the busis of taxation. The Delaware Railroad Tax Case, 18 Wall. 
208; Erie R. R. Co. v. Pennsylvania, 21 Wall. 492. 

As to section one, we need not enquire very civsely whether the mode 
adopted by the statute and the rules of the board of equalization produces 
a valuation for railroad companies different from that of individuals, 
though, as we have already said, it does not appear to us to produce any 
inequality to the prejudice of the companies. But we need not pursue 
that enquiry very closely, because the latter part of the section in express 
terms authorizes the legislature to ‘‘tax persons and corporations owning 
or using franchises, in such manner as it shall from time to time direct, 
by general law,’’ and the only restriction on the power, applied to this 
class, is that it shall be ‘uniform as to the class upon which it operates.” 

There can be no doubt that all the classes named in this clause, in- 
cluding — showmen, inn-keepers, ferries, express, insurance, and 
telegra companies, are taken out of the general rule of uniformity 
prescribed by the first clause, and the only limitation as to them is that 
of uniformity as to the class upon which the law shall operate. That is, 
innkeepers may be taxed by one, ferries by another, railroads by another, 
provided that the rule as to inn-keepers be uniform as to all inn-keepers, 
the rule as to ferries uniform as to all ferries, and the rule as to railroad 
companies uniform as to all railroad companies. As we have seen 
no evidence that the rule by which railroad property is taxed is not uni- 
form in its action on all the railroad companies of Illinois, we can per- 
ceive no opposition to the constitution of the state in that rule. 

But suppose it were otherwise ; perfect equality and perfect un. 
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formity of taxation as regards individuals or corporations or the dif- 
ferent classes of property subject to taxation is a dream unrealized. It 
may be admitted that the system which most nearly attains this is the 
best. But the most complete system which can be devised must when 
we consider the immense variety of subjects which it necessarily embraces, 
be imperfect. And when we come to its application to the property of 
all the citizens, and of those who are not citizens, in all the localities of a 
large state like Illinois, the application being made by men whose judg- 
ments and opinion must vary as they are affected by all the cireum- 
stances brought to bear upon each individual, the result must inevitably 
partake largely of the imperfection of human nature and of the evidence 
on which human judgment is founded. Tappan v. Merchants’ National 
Bank, 19 Wall. 504; Weber v. Renhard, 73 Penn. State R. 373; 
Commonwealth v. Savings Bank, 5 Allen, 247; Allen v. Drew, 44 
Vermont, 174. 

Let us suppose that the complaints made in these cases against the 
taxes were well founded; that the mode. adopted by the board of equali- 
zation to ascertain the value of the franchise and capital stock is not the 
best mode; that it produces unequal and unjust results in some cases ; 
that the same is true of the mode of ascertaining the basis of assessment 
for the taxation by municipalities ; that the board of equalization increased 
the entire assessment on each company without sufficient evidence ;—in 
short, let us suppose that in these and many other respects the proceed- 
ings were faulty and illegal. Does it follow that in every mck case a 
court of equity will restrain the collection of the tax by injunction, or 
will enjoin the collection of the whole tax when it is obvious that in jus- 
tice a large part of it should be paid, and if not paid, that the complain- 
ant escapes taxution altogether? 

We propose to consider these questions for a moment, because the im- 
mense weight of taxation rendered necessary by the debts of the United 
States, of the several states, and of the counties, cities and towns, has 
resulted very natually in a resort to every possible expedient to evade 
its force. 

It has been repeatedly decided that neither the mere illegality of the 
tax complained of, nor its injustice nor irregularity, of themselves, give 
the right to an injunction in a court of equity. Moore v.Smedley, 6 
Johns. Chy. 27; Dodd v. Hartford, 26 Conn. 239; Green v. Munford, 
5 Rhode Island, 478; Messert v. Supervisors of Columbia, 50 Barbour, 
190; Dow v. Chicago, 11 Wall. 108; Hannewinkle v. Georgetown, 15 
Wall. 548. 

The government of the United States has provided, both in the cus- 
toms and in the internal revenue, a complete system of corrective justice 
in regard to all taxes imposed by the general government, which in both 
branches is founded upon the idea of appeals within the executive de- 
partments. If the party aggrieved does not obtain satisfaction in this 
mode, there are eee ‘or recovering the tax after it has been paid, 
by suit against the collecting officer. But there is no place in this sys- 
— for un application to a court of justice until after the money is 

aid. 

4 That there might be no misunderstanding of the universality of this 
principle, it was ace enacted, in 1867, that “no suit for the pur- 
pose of restraining the assessment or collection of any tax shall be main- 
tained in any court.” Revised Statutes, 3 3224. And though this 
was intended to apply alone to taxes levied by the United States, it 
shows the sense of Congress of the evils to be feared if courts of justice 
could, in any case, interfere with the process of collecting the taxes on 
which the government depends for its continued existence. It is a wise 
policy. Itis founded in the simple philosophy derived from the experi- 
ence of ages, that the payment of taxes has to be enforced by summary 
and stringent means inst a reluctant and often adverse sentiment, 
and to do this successfully other instrumentalities and other modes of 
procedure are necessary than those which belong to courts of justice. 
See Cheatham v. Norvell, decided at this term; Nickoll v. United States 
7 Wall. 122; Dow v. Chicago, 11 Wall. 108. 

In this latter case this court, after commenting upon the necessary re- 
liance of the state governments upon the prompt collection of the taxes 
for their support and maintainance, and the ill consequences of interfer- 
ance with their proceedings in that matter, says: ‘“‘ No court of equity 
will, therefore, Siew its injunction to issue to restrain their action, ex- 
cept where it may be necessary to protect the citizen whose property is 
taxed, and he has no adequate remedy by the ordinary processes of the 
law. It must appear that the inforcement of the tax would lead toa 
multiplicity of suits or produce irreparable injury, or, when the property 
is seed sutnte, throw a cloud upon the title of complainant before the aid 
of a court of equity can be invoked.’ So, in the case of Hannewinkle 
v. Georgetown, the court says: “It has been the settled law of this 
country for a great many years, that an injunction bill to restrain the 
collection of a taxon the sole ground of the illegality of the tax can not 
be maintained. There must be an allegation of fraud, that it creates a 
cloud upon the title, that there is apprehension of a multiplicity of suits, 
or some cause presenting a case of equity jurisdiction.” 15 Wall. 548. 
We do not propose to lay down in these cases any absolute limitation of 
the powers of a court of equity in restraining the collection of illegal 
taxes, but we may say that in addition to illegality, hardship, or irregu- 
larity, the case must be brought within some of the recognized founda- 
tions of equitable jurisdiction, and that mere errors or excess in valua- 
tion, or hardship or injustice of the law, or any grievance which can be 
remedied by a suit at law, either before or after payment of taxes, will 
not justify a court of equity to interpose by injunction to stay collection 
of a tax. One of the reasons why a court should not thus interfere, as 
it would in any transaction between individuals, is that it has no power 
to apportion the tax or to make anew assessment, or to direct another to 
be made by the proper officers of the state. These officers and the man- 





ner in which they shall exercise their functions are wholly beyond the 
power of the court when so acting. The levy of taxes is not a judicial 
unction. Its exercise, by the constitutions of all the states and by the 
theory of our English origin, is exclusively legislative. Heine vy. The 
Levee Commissioners, 19 Wall. 660. 

A court of equity is, therefore, hampered in the exercise of its juris- 
diction by the necessity of enjoining the tax complained of in whole or 
in part, without any power of doing complete justice by making, or 
causing to be made, a new assessment on any principle it may decide to 
be the right one. In this manner it may, by enjoining the levy, enable 
the complainant to escape wholly the tax for the period of time com- 
plained of though it be obvious that he ought to pay a tax if imposed 
in the proper manner. 

These reasons and the weight of authority by which they are supported 
must always incline the court to require a clear case for equitable relief 
before it will sustain an injunction against the collection of a tax, which 
is part of the revenue of a state. Whether the same rigid rule should 
be applied to taxes levied by counties, towns and cities we need not here 
enquire, but there is both reason and authority for holding that the con- 
trol of the courts, in the exercise of power over private property by these 
corporations, is more necessary, and is seat pe 1 by many of the 
eviis that belong to it when affecting the revenue of the state. High 
on Injunctions, 7 369, and cases there cited. The assessments in the 
cases before us, of which complaint is made, are all made by the state 
board of equalization, and though the taxes are collected by the county 
authorities, a large part of them go to make up the revenue of the 
state. 

In the examination which we have made of these cases, we do not find 
any of the matters complained of to come within the rule which we have 
laid down as justifying the interposition of a court of equity. There is no 
fraud proved, if alleged. There is no violation of the constitution, either 
in the statute or in its administration by the board of equalization. No 
property is taxed that is not legally liable to taxation, nor is the rule of 
uniformity prescribed by the constitution violated. If there is an exces- 
sive estimate of the value of the franchise or capital stock, or both, it is 
by an error of judgment in the officers to whose judgment the law con- 
fided that matter, and it does not lie with the court to substitute its own 
judgment for that of the tribunal expressly created for that purpose. 

But there is another principle of equitable jurisprudence which forbids 
in these cases the interference of a court of chancery in favor of com- 
plainants. It is that universal rule which requires that he who seeks 
equity at the hands of the court must first do equity. 

The defendants in all these cases are the clerks and treasurers of the 
counties—the clerk who makes out the tax-list and the treasurer who 
collects the taxes. These taxes are both the state and county taxes. It 
is clear from the statements of the bills and from what we have already 
said, that there must be in every county mentioned a considerable 
amount of real estate and personal property coming within the charac- 
ter of local tangible property and subjected to taxation on precisely the 
same principles, and no other, that all other personal and real estate 
within the county is taxed. It is equally clear that the road-bed within 
each county is liable to be taxed at the same rate that other property 
is taxed. Why have not complainants paid this tax? In reference to 
the latter, it is said that they resist the rule by which the value of their 
road-bed in each county is ascertained, and therefore resist the tax. 
But surely it should pay tax by some rule. If the rule adopted give 
too large a valuation in some counties, it must be too small in others. 
What right have they to resist the tax in the latter case? And in the 
former is the whole tax void because the assessment is too large? Should 
they pay nothing and escape wholly because they have been assessed 
too high? These questions answer themselves. Before complainants 
seek the aid of the court to be relieved of the excessiye tax, they should 

ay what is due. Before they ask equitable relief, they should do that 
Justice which is necessary to enable the court to hear them. 

It is a profitable thing for corporations or individuals whose taxes are 
very large to obtain a preliminary injunction as to all their taxes, con- 
test the case through several years’ litigation, and when in the end it is 
found that but asmall part of the tax should be permanently enjoined, 
submit to pay the balance. This is not equity. It is in direct violation 
of the first principles of equity jurisdiction. It is not sufficient to say in 
the bill that they are ready cad willing to pay whatever may be found 
due. They must first pay what is conceded to be due, or what can be 
seen to be due on the face of the bill, or be shown by affidavits, whether 
conceded or not, before the preliminary injunction should be granted. 
The State is not to be thus tied upas to that of which there is no contest, 
by lumping it with that which is really contested. If the proper officer 
refuses to receive a part of the tax, it must be tendered, end tendered 
without the condition annexed of a receipt in full for all the taxes as- 
sessed. 

We are satisfied that an observance of this principle would prevent 
the larger part of the suits for restraining collection of taxes which now 
come into the courts. We lay it down with unanimity asa rule to gov- 
ern the courts of the United States in their action in such cases. Cooley 
on Taxation, 537; Palmer v. Napoleon, 16 Michigan, 176; Hersey v. 
Supervisors, 16 Wisconsin, 185; Roseberry v. Huff, 27 Ind. 12; Frazer 
v. Liebom, 16 Ohio State, 614; Parmely and others vy. The Railroad 
Companies, 3 Dillon, 19. 

But if for no other reason, we sheuld reverse the.decrees of the circuit 
court in these cases, because the same questions,involving the same con- 
siderations urged upon us here, have been decided by the Supreme Court 
of the state of Illinois in a manner which leads to the reversal of these. 
The cases referred to are those of Samuel R. Porter, County Treasurer, 
and John W. Cook, County Clerk v. Rockford, Rock Island and St. 
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Louis Railroad pry ey , decided at the January term, 1874, and the 
subsequent case of The Chicago, Burlington and Quincy R. R. Co. v. J. 
J. Cole and another, decided in June, 1875. In these two cases all the 
points arising in the present cases were presented to the court, and de- 
cided adversely to the railroad companies. These questions all grew 
out of the validit and the construction of the tax law involved in the 

resent cases, and out of the same action of the board of equalization. 

he validity of the statute is not seriously questioned here on the ground 
of any conflict with the constitution of the United States. If any such 
claim be set up, it is sufficient to say it is without foundation. As the 
whole matter, then, concerns the validity of a state law as affected by 
the constitution of the state, that question, and the other one of the true 
construction of that statute, belong to the class of questions in regard to 
which this court still holds, with some few exceptions, that the decisions 
of the state courts are to be accepted as the rule of decision for the fed- 
eral courts: 

It is, nevertheless, a satisfaction that our judgment concurs with that 
of the state court, and leads us to the same conclusions. 

The decrees in all these cases are reversed. The cases are remanded 
to the circuit court, with directions to dissolve the injunction granted in 
each case and to dismiss the bills. 

It was said on the argument, and seems to be conceded, that in the 
case of The Chicago, Burlington and Quincy Railroad Company, an 
agreement existed that the mistake of the board of equalization in as- 
sessing the company on bonds of the leased roads might be corrected in 
this suit. Nosuch agreement is on file here and we can not act on it. 
But when the case is returned to the circuit court, of course such decree 
can be rendered in that regard as counsel may agree on. A similar 
remark applies to what the brief of the attorney-general of the state 
admits to be an error to the prejudice of the Chicago and Alton Com- 


pany. 
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CuicaGo, May 17.--Judge Drummond, of the United States Circuit 
Court, is the central figure of the judiciary here. In calculating the in- 
fluences that have given to the bar of the West that dignity und conserv- 
atism so frequently the cause of surprise on the part of observers from 
older communities, the life and character of this remarkable man should 
not be lost sight of. He has been on the bench for many years, and 
each succeeding year of service has contributed to the development of 
characteristics that have won for him the reverence of all who love jus- 
tice. This life unfolding through the course of along term of years, 
in a conspicuous station in a young and growing community, has had an 
influence that will scarcely receive a full measure of appreciation from 
the general public, but which will not fail to attract due attention from 
the careful student of human affairs. 

Judge Drummond has always been a poor man. His salary for the 

ater portion of his’ term of service on the bench did not exceed 

,000. He had a large family, and in rearing and educating them he 
had no pecuniary resource beyond his salary. Yet with him poverty 
was not only honorable, but serviceable. His long struggle with pov- 
erty became a school of virtue, wherein he cultivated that stern, glacier- 
like hatred of false pretense and fraud, that has since made him a terror 
to the fashionable and wealthy schemers in “‘snide”’ insurance com- 
panies and other stock operations, by means of which the confiding peo- 
ple of this city have been victimized so often. 

Judge Drummond is now generally acknowledged to be one of the 
foremost equity judges of the present day. Ask any lawyer here what 
his chief characteristic is, and he will reply: ‘It is his hatred of fraud; 
Drummond is a hearty hater of all kinds of fraud.”” The venerable 
j whose life is simplicity itself, seems to have a peculiar power of 
divination, when a case of fraud comes before him. The swindle may 
be disguised most artfully, or glorified in the shape of a grand and 
beneficent corporation, and the swindler may have wealth, station and 
influence on his side, still, Drummond’s mind goes instinctively and 
directly to the essential facts, and sees only the naked truth. The re- 
ports of his decisions have a wide sale, and his elucidations of the law 
are considered good authority, yet, when the technicalities of the law 
seem to be at variance with justice, tue law is the sufferer. Profound 
lawyers have, not infrequently, claimed that the law came out second 
best in contests before Judge Drummond; but no one has claimed that 
justice ever suffered there. 

Judge Drummond is a man of fine presence, pleasing rather than im- 
pressive. He is kind and patient, but inflexible after his mind is made 
up. His conduct toward young lawyers has made all the junior mem- 
bers of the fraternity his friends and admirers. In this respect he might 
be imitated by certain Chicago judges of lesser rank, to the great com- 
fort of many young practitioners and to the ——- of the profession. 
Judge Drummond’s circuit comprises the states of Ilinois, Wisconsin 
and Indiana, and throughout its whole extent, he is awarded the same 
measure of universal respect and reverence that Chicago, almost always 
irreverent, cheerfully gives him. 

Judge Blodgett, of United States District Court, is a man of quite 





different mold. In his case, patient work has done much to overcome 
deficiencies of mind and education. There is no other judge in this city 
who approaches Judge aoe as a patient, laborious worker. He is 
unfortunate in one respect; he has a peculiar faculty for making bitter 
enemies, and, unlike others who have that: faculty, he does not make 
warm friends. One may often hear kind remarks made concerning 
Judge Blodgett by cae, Bio of the bar, but will seldom hear him de- 
fended in the terms and with the ardor of true and warm personal 
friendship. As before indicated, he is not a man of a high order of in- 
tellect, but is endowed with patience to a remarkable degree. It is to 
this faculty, combined with a willingness to work hard, that he owes the 
successes he has experienced since his accession to the bench. 

Of the eight state judges, sitting in the circuit and superior courts, 
there is but one who merits particular mention. The exception is Judge 
McAllister, who served on the bench of the recorder’s court, an institu- 
tion abolished by the new constitution. As judge of this court, which 
was the criminal court of Cook county, Judge McAllister gained a fine 
reputation, which opened the way to his easy election to the bench of 
the supreme court of the state. The duties of this station did not ac- 
cord with McAllister’s disposition. A supreme judge in Illinois has 
hard work, poor pay, no glory, and is compelled to be absent from 
home a large portion of the time. The popular recorder became a 
crochety, discontented judge, and a serious affection of the eyes com- 
ing on, did not tend to ameliorate his mental condition. He would have 
resigned and resumed practice, had it not been that he feared that his 
eyesight would be lost entirely. Relief finally came from the people of 
his old constituency. A vacancy occurring in the circuit court of Cook 
county, he was nominated by both political parties, and unanimously 
elected. Thus the singular spectacle was presented of a judge volun- 
tarily resigning a place on the supreme Sond to accept one on the bench 
of an inferior court. The exchange, however, involved an increase of 
pay, a decrease of labor, and a permanent home, three considerations 
of great weight to a practical mind like that of McAllister. 

Under the present constitution, the criminal court is presided over by 
a judge of the circuit or superior courts. The practice now is for each 
judge to serve in the criminal court for three months, and thus by rota- 
tion each takes his turn. The peculiar ability of McAllister as a crim- 
inal judge is well known and generally recognized, and, in view of this, 
there is some talk now of placing him permanently on the bench of that 
court, a movement which, it is understood, would meet with his appro- 
bation. The rotation system was founded on the theory that long con- 
tinued contact with criminals hardened the heart of a judge, and the 
humanitarians could not endure that. A fair trial of the rotary system 
has shown pretty conclusively that it is a little worse than having no 
court at all. The judges each come to this court once in two years to 
se ang for three months, knowing nothing about what has been done 

fore, or what will be done thereafter, and caring very little what may 
be done for the time being. The consequence is, the court has fallen 
into the hands of a ring of minor officials and sharp lawyers, who run 
the machine to suit themselves and the criminals ch are able to “ put 
up.” The disrepute into which this court has fallen under the rotatary 
system will surely give emphasis to the movement looking to McAllis- 
ter’s appointment as its permanent judge, and no single movement could 
do more than this to reform legal fi in Chicago. 

A significant incident occurred in this court a few weeks ago. For a 
long time the grand juries had been manipulated by the ring of inferior 
officials, who outlined their work and shaped their conclusions. The 
newspapers, particularly the Times, had been loud iu their denunciation 
of the incapacity, negligence and corruption of these grand juries. 
About two months ago, ir. Wilbur F. Storey, proprietor of the Times, 
was placed on the grand jury, “as a joke,” the officials fully expecting 
that he would ask to be excused from this unpleasant duty, and hoping 
in this way to “‘ get a point on him” when he should next return to the 
attack. To theirsurprise and discomfiture, Mr. Storey appeared p omptly 
in court, took the oath, was appointed foreman and went to work. After 
disposing of the cases presented by the state’s attorney, the veteran jour- 
nalist reached out in another direction, and for three weeks kept the 
grand jury at work investigating the corruption of city and county offi- 
cials. Scores of contractors, politicians, clerks and others were sum- 
moned as witnesses. The result was startling, and the report was a 
revelation of bribery, corruption, and all manner of rasa ay iniquity, 
eos ee | any thing which even this sensational community had exper- 
ienced. The court, entering into the spirit of Mr. Storey’s grand jury, 
and comprehending the importance of its work, caused the succeeding 
jury to composed of leading business men, and instructed them to 
continue in the same line of enquiry. The result of these researches 
will be the overthrow of several pestiferous rings that have been bleed- 
ing the public for years, and, if promptly followed up, may result in 
cleansing and reforming the court establishment itself. 

The other state judges here may be classed together, as honest but or- 
dinary. They are amiable gentlemen, poor or indifferent lawyers, but 
have the merit of being honest. They receive $7,000 a year, and have 
asummer vacation of two months. There is not one in the whole num- 
ber whose professional income before election equaled one-third of this 
sum, or who could now upon retirement command a practice worth more 
than $3,000 a year. Perhaps they make as serviceable judges as better 
lawyers would. At all events, they are popular, and with one or two ex- 
ceptions could easily be re-elected. Nearly all of them are serving sec- 
ond terms. , 

One fact is worthy of remark in this connection, and might well be 
imitated elsewhere. Fora number of years past, no political nomina- 
tions to the judiciary have been made. Both political parties have, in 
their conventions, adopted resolutions declaring the necessity for pre- 
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serving the non-partizan character of the bench, and generally, the same 
names have appeared on both tickets. 

The bar of Chicago has greatly changed during the past few years. 
It has received many notable accessions, which in the regate have 

atly strengthed its claims upon public respect. Many lawyers who 
fad achieved distinction in other cities and states, particularly in west- 
ern states, have removed to this city in order to give their abilities a 
wider field of action and exercise. Then, too, a number of gentlemen 
who have served the state or nation in political life oron the bench, have 
also removed here in order to reap all possible advantage their celebrity 
may have given them. These two classes comprise scores of able men, 
who would honor the bar of any city in the country. Among them ma 
be mentioned ex-Chief Justice Lawrence, ex-Senator Lyman Trumbull, 
ex-Senator Doolittle of Wisconsin, Judge Dumlevy of Ohio. There are 
many others of equal ability, but less publicly known. It may be stated 
in general terms, that since the great fire, the influx of talent has given 
the Chicago bar a new character, so that to-day it will find no equal out- 
side of the old law centres of the East. 

This remark, unfortunately, must be confined to the point of talent 
and ability. In point of tone and moral character, the Chicago bar as a 
body is deplorably deficient. While it contains many gentlemen of high 
honor and surpassing ability, it has a vast membership of ‘“ sharks” and 
“‘shysters.”’ The latter find a peculiarly favorable opportunity for the ex- 
ercise of their wits in this city on account of the loose and questionable 
practice of the courts. Reference has already been made to the condition 
of the criminal court, and the facts will sustain the charge, that no man of 
even moderate wealth or influence can be convicted of crime in this county. 
The record of this court for the past six or eight years is a glowing 
shame to a community claiming to be civilized. As this wretched es- 
tablishment will claim further attention from the JourNaL before many 
days, the present article will not be burdened with details of the corrup- 
tion practiced there. The same looseness, although not an equal amount 
of official corruption, attends the practice of the other courts. The 
judges are ignorant and indifferent ; they act upon the principle that it 

es no difference how they decide a case, for if it is important, it will 
go to the supreme court any way. Indeed, this sentiment has been ex- 
pressed in plain terms from the bench more than once. Under this re- 
ime of compounded ignorance, indifference and incapacity, as may be 
imagined, the sharper and the shyster have a fine time of it. The mid- 
dle and poorer classes are their victims, and scarcely a day passes, with- 
out its case of swindling on the part of these “lawyers.” This has been 
oing on for years, and is constantly increasing, yet scarcely a step has 
taken to check the disgrace. The newspapers have, time and again, 
made war upon these swindlers, and exposed their villianies, yet the ras- 
cals, instead of being shamed into retirement by exposure, have been 
growing bolder and more merciless towards their victims. 

A bar association was formed about two years ago, for the purpose 
mainly of “elevating the tone of the bar,” and to this end it was an- 
nounced that a vigorous prosecution of all attorneys who engaged in 
swindling practices, would at once be commenced. In two years two 
prosecutions have been inaugurated,and only one of these has been pushed 
to a‘conclusion. One Goodrich, who had made a fortune in the business 
of procuring divorces, and who boasted of a obtained upwards of 
1,260 decrees of this kind, was arraigned before the supreme court, and 
disbarred. There are a score of men in the same line of work in this 
city, to say nothing of the other scores employed in other disreputable 
specialties, yet this solitary prosecution seems to have exhausted all the 
virtuous energy of the bar association. The effect of this “‘spurt”’ has 
been to cause a large portion of the public to look upon Goodrich as an 
injured man, and to question the motives of his prosecutors. The bar 
association has succeeded admirably in not doing what it ought to have 
done—what it was organized to do. It was inaugurated with great eclat, 
and on the start exibited wondrous energy in laying out work for the fu- 
ture. Atthe early meetings some of the noblest resolutions ever penned 
were adopted in most magnificent style, and the work of reform was en- 
tered upon at one of the most sumptuous banquets ever spread in Chi- 
cago. e association has been for more than two years engaged in the 

reat task of “‘elevating the tone of the bar,” and the result may 

e summed up as follows: one inaugural banquet; one annual banquet ; 
one divorce lawyer disbarred ; another annual banquet. In justice to the 
association, it should be remarked that it is the purpose to hold a third 
annual banquet at no distant day. 

This mabteg sketch of the Chicago bar would be sadly deficient if no 
reference were made to another peculiarity of law practice in the Gar- 
den City. The practice of trying law suits in the newspapers, is carried 
on to a most Selimous and demoralizing extent. A lawyer watches the 
newspaper comments on his cases with as much interest as he does the 
utterances of the judge; more than this, he knows the influence of the 
newspapers upon weak judicial minds, and feels that he is not discharg- 
ing his sworn duty to his client if he does not see that the newpapers are 
properly informed in regard to the case. The zeal of one attorney in 
this direction excites the fear of his opponent, who at once will attempt 
a counter demonstration. Thus you wall often see lawyers, reporters and 
editors arguing a case pro and con, and the latter deciding it ex cathedra 
in the newpapers long before the judge has heard the evidence in court. 

One other remarkable feature of law practice in Chicago must be men- 
tioned. Within the past two or three years, it has become very common 
to appeal political pone to the courts. Itis now scarcely possible to 
hold an election and inaugurate new officials, without an appeal to the 
courts for a mandamus or quo warranto. Casting the ballots and count- 
ing them used to be considered the two essential and important proceed- 
ings in a popular election. Now allthis is changed. With the count- 
ing of the vote and the announcement of the result, the fight has only 











begun—a basis or line of action has only been formed—the real contest 
then begins—in the courts. These political contests are noted for one 
thing. The same lawyers are employed every time, about three or four 
oneach side. The waris always conducted by this same clique, and it is 
quite interesting and instructive to notice with what nice precision they 
arrange themselves, one half on each side. Within the last two years the 
as overnment and other parties have paid this clique upwards of $150,- 
or services in political quarrels thus carried into the courts. The 
programme generally is something like this: The time for holding an 
election is approaching. Some member of the politico-legal ring induces 
the Citizen’s Association (a band of amateur politicians who act on the 
idea that ignorant, meddling and intelligent reform are one and the same 
thing), or a newspaper, to raise some legal point concerning the partic- 
ular offices to be filled at the election, or the tenure of the old officers, 
or what not—anything for a question. An alarm is thus created in the 
minds of some of the office-holders or the office-seekers, and the inter- 
ested party at once hurries off to another member of the politico-legal 
ring and gets his opinion. This is published in the newspapers, and calls 
out a response from still another member of the ring. Thus the matter 
is agitated, until one of the interested parties rushes into court, and asks 
for an injunction to restrain the common council from calling an elec- 
tion for a certain office, or for a mandamus to compel that body to call 
such election. By this time the “ opinions ”’ ublished in the newspa- 
on! have indicated how the ring is divided. 1e appheant employs his 
alf, and the city employs the other half to resist the application. The 
court orders the election. Before the result is announced, an applica- 
tion is made to enjoin the council from canvassing the returns on account 
of fraud; a temporary injunction is granted; the council deciding that 
the court has no right to interfere, canvasses the returns, and announces 
the result and recognizes the new official. Then comes the struggle for 
possession; a quo warranto case is arranged by the lawyers and taken to 
the supreme court, the same ring, one half on each side, having charge 
of it. After a terrible amount of research among the authorities, the de- 
cision is given ; and the lawyers of the politico-legal ring retire, to await 
the next opportunity. Nothing in the varied history of municipal govern- 
ment is more absurd and preposterous than the record of the political 
quarrels carried into, and through, the courts from this city during the 
past two years. 
It is the duty of Chicago to be phenomonal in all things. Don’t you 
think the bar of the city does its share in contributing to that panorama 
of phenonoma known as life in Chicago ? BoswEL.. 


USURIOUS LOANS BY LIFE INSURANCE COMPANY — MOON V. UNION MU- 
TUAL LIFE INS. 0. 
Nepraska City, NEB., May 16th, 1876. 

Epirors CentrRaAL Law JournaL :—I noticed in your columns the 
substance of the telegram recently sent to the Associated Press, respect- 
ing the case of James W. Moon, assignee, etc., v. The Union Mutual Life 
Ins. Co. e¢ al., decided in the United States Circuit Court at its last 
term, by Hon. J. F. Dillon, circuit judge. Inasmuch as the case is an 
important one, and an incomplete ~ somewhat exaggerated report 
thereof has gone out, and I am receiving enquiries from attorneys in 
different parts of the country in respect to the same, will you allow me 
the use of your columns for a brief statement of che case and the points 
decided? The case is complicated as to facts, and includes two or three 
points of law of general interest to the profession. 

In 1872, one David B. McMechan, a merchant in Nebraska City, being 
financially embarrassed, applied to the Union Mutual Life Ins. Co. of 
Maine, through J. F. Kinney, for a loan of $12,000. Pending the ne- 
gotiations therefor, it was learned that that sum would not be sufficient 
to accomplish the desired object, and it was therefore oupees to in- 
crease the loan to $20,000. The conditions upon which this loan was 
made were that McMechan should take and pay for $36,000 of life in- 
surance on the $12,000 portion of the loan, and for $40,000 of insurance 
apes the $8,000 portion—the usual proportion of $5.00 of insurance for 
$1.00 of money loaned being reduced in consideration of the large 
amount. There was a further condition that the borrower should pay 
to Kinney, the general agent of the insurance company for Nebraska, 
three per cent. commissions upon the amount of loan, “ for obtaining 
the loan,” and the additional sum of $500 for services rendered in the 
case. From the sum to be advanced there were deducted $1,451, for 
life insurance premiums; $1,440 as interest in advance, at twelve per 
cent. upon the $12,000; $600 as commissions, and $500 for services, 
leaving the borrower but about $16,000. There is a rule in this com- 
pany forbidding them to take a msk to exceed $20,000 upon any one life, 
and, in consequence, McMechan was compelled to procure other subjects 
than himself for insurance, and accordingly two of his brothers were 
examined for policies, and the premiums charged to the borrower. 
About $15,000 of insurance was never applied for by any one, though 
the premiums were paid. 

In January, 1874, MeMechan, being unable to stand the load, had 
again become embarrassed. The insurance company advanced to him 
about $3000 to cancel certain judgments, and required their debtor to 
confess judgment in their favor in a state district court for $6,000 on 
amount thereof. In April, 1874, McMechan was adjudged an involun- 
tary bankrupt; and this action was brought by complainant as assignee 
in bankruptcy, for an accounting, and for relief against the loans as usu- 
rious, and an injunction was granted restraining the insurance company 
from selling any real estate upon their confessed judgment, under a con- 
fession in foreclosure given at the same time by the bankrupt upon the 
$8,000 portion of his loan. A cross-bill was filed by the insurance com- 
pany upon their $12,000 mortgage. Various questions were raised in 
the record, not necessary to be here enume 
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In rendering judgment the learned judge, after disposing of some pre- 
liminary questions, said: ‘I find these three mortgages are usurious. 
This result I reach upon the special circumstances of this case, placing 
it largely upon the ground that the requiring of such a large and extra- 
ordinary amcunt of life insurance, not only upon the life of the bor- 
rower, but upon that of others, as a condition of making the loan, is a 
direct loss to the borrower, and in violation of the purpose and policy of 
the usury laws. Under the statutes of Nebraska no previous tender by 
the borrower is necessary as a condition of relief, and the contract, 
though usurious, is void only to the extent declared by the statutes. 
The confession of judgment for $6,734 stands as a security only for 
$3,054 and interest. The company is to be charged with any premi- 
ums received in respect of the $15,000 life insurance for which no risk 
was assumed by the company. The commissions of three per cent. 
must be credited upon the respective mortgages. The other charge of 
the agent may stand, unless by further proof they are shown to be more 
than the value of the services rendered.” 

The court also refused to dissolve the injunction, and referred the 
case to a Master to state an account, under the instructions laid down, in 
respect of all the transactions between the parties set forth in the 
pleadings. 

The loans made by this insurance company in Nebraska aggregate about 
$500,000, and in very nearly every case, if not in all, the same “ special 
circumstances ” of a three per cent. commission to the company’s agent, 
in excess of the highest rate of interest allowed by law, and the forcing 
upon the borrower of “a large and extraordinary amount of life insur- 
ance,”’ as a condition of loaning the money, exist. It is probable, too, 
that other companies have done the same thing. Hence the significance 
of this decision; for it has adjudged the loan, in the case at Dar, to be 
usurious because : 

First. The insurance company required the borrower to tuke a large 
amount of life insurance. 

Second. The company through its agent received three per cent. com- 
missions in excess of the highest rate of interest allowed by law. 

It was urged by the defendants that the judgments by confession were 
conclusive against the assignee, and could not be enquired into in the 
federal court. This plea was overruled. 

The defendants argued and insisted that the three per cent. commis- 
sions were retained by the agent without the knowledge of the insur- 
ance company, and in consideration of services rendered the borrower, 
at his request. The court disallows the claim, ordering that these com- 
missions shall be charged back to the company, while the “other charge” 
for services rendered, is permitted to stand. Unless such commissions 
are usurious, it is difficult to understand why they are disallowed and 
the other charge permitted to remain. 

The case has, as yet, reached the stage of an interlocutory decree only. 
It is to be hoped that upon its final disposition at the next term the 
court will write an elaborate opinion, inasmuch as the questions are 
important and will be constantly recurring in this western country. 

Yours respectfully, 
E. F. Warren, 
Solicitor for Complainant. 








Book Notices. 
Buskrrx’s Pracrice.—Practice on Appeals in the Supreme Court of 
Indiana: Writs of Error from United States Supreme Court to a 
State Court: Removal of Causes from State to Federal Courts: With 
a Complete Table of Cases in the Indiana Reports, with Annotations, 


ete. 
1876. 
The title of this volume accurately indicates its scope and character. 
Its author is a lawyer of learning and experience and the work is one of 
at utility to the profession in Indiana. The table of cases decided 
by the Supreme Court of Indiana is made of especial value by the care- 
ful annotation showing where the cases have been subsequently cited, 
commented on, doubted, modified or overruled. The last chapier, on 
the removal of causes from the state courts into the federal court, con- 
tains very useful information, and quite a full notice of the cases which 
have been decided under the important act of March 3, 1875. We 
say this, although on one or two points discussed it may be doubted 
whetbee the views presented accord with the law as enacted by Congress 
and expounded by the federal courts. The state courts have shown some 
sensitiveness on the subject of removal of causes from their jurisdiction, 
and the history of their rulings shows that they have often undertaken 
to limit the removal acts by narrow and technical constructions. The 
decisions of the federal courts, particularly the Supreme Court of the 
United States, must be taken as the authoritative guide of the practi- 
tioner. 


y Samvet H. Busxir«, LL. D. Indianapolis: Jay & Olds. 


Legal News and Notes. 

—A Texas newspaper replies to a complaint respecting the Texas 
homestead exemption, by saying that it finds approval in that state be- 
cause its effect is to give credit to men because they are known to be 
honest,and not because it would be possible to force a few dollars out of 
them at the end of the law. ‘ 

—Awn action was brought in England lately, by a workman against a 
master tailor to recover damages for the bite of a dog. At the request 
of the judge, the Liverpool Post says, the animal was placed on the 
bench, and its quiet, decorous behavior won the hearts of the jury, who 
at once found for the defendant. 











—Awmonc other eminent legal celebrities from abroad expected at the 
centennial exhibition, is Dr. Kenealy, made famous by his appearance 
in the Tichborne case. 


—Tue 17th annual commencement of the Columbia Law School, 
New York, was held on the 17th, and diplomas were conferred on 249 
eleves of the institute, among whom we notice a son of the President, 
U.S. Grant, Jr., and a Japanese bearing the name of Shoge Takato 
Agee. The address to the class was by Prof. Dwight, on the subject, 
**Anglo Saxon Jurisprudence within 100 years,’’ and the oration by 
Hon. L. Bradford Prime, was on the “‘ Duties of American Citizenship.” 


—TueE Law or Gas Fixtures.—Recently in the Supreme Court of 
Pennsylvania an opinion was delivered as to whether or not gas fixtures 
in a house pass with the title to the buyer. The court said: ‘‘ Houses 
are considered as finished by the builders when the gas fittings are com- 
jleted. If the tenant puts them in, it is not denied that, as between 
him and the landlord, they are his, and he may remove them, or they 
may be sold as his personal property on an execution by the sheriff. No 
doubt the owner, if they belong to him, often sells them with the house. 
They add more to the value of the house than they would be worth if 
removed. Butif there is no agreement to sell the house as it is—fix- 
tures and all—the purchaser is not entitled to them. 


—SMOKING AND SLEEPING IN CourtT.—In a late case in Indiana 
Musselman y. Musselman, 44 Ind. 107, some rather novel reasons were 
urged in support of a new trial, as appears from the following syllabus: 
“Where it does not appear, on appeal, how smoking in court by the 
judge and attorneys prevented a party from having a fair trial, and the 
party assigning such conduct as a ground for a new trial does not appear 
to have objected to it, there is nothing for the supreme court to consider 
in relation to such conduct. The assignment as a reason for a new trial, 
‘that the court erred in sleeping or sitting with his eyes closed during 
the reading of the written evidence on the part of the plaintiff at the 
trial of the cause,’ is too vague and indefinite. If the judge were asleep, 
the party should have ceased reading or awakened him; if he sat merely 
with his eyes closed, it is presumed he did so to hear the more acutely.” 


—Dr. KENEALY AND THE Bencuers.— The benchers of Gray’s-inn 
have commenced legal proceedings against Dr. Kenealy to compel him 
to give up to them the chambers in the inn he occupied, and which he 
has always refused to surrender. The defendant has filed a statement of 
his defence, set-off and counterclaim. In this he sets forth that he was 
called to the bar by the society of Gray’s-inn in 1847, and that he has 
subscribed to the funds of the society to the amount of £700. The doc- 
tor goes on to say that he has “never committed or done any such of- 
fence or thing as would justify the benchers in vacating the defendant’s 
call to the bench, or in ordering his call to the bar to be vacated, or in 
expelling him from the society.” He claims in consideration of the pay- 
ments made to Gray’s-inn, to have acquired the right to occupy for life 
his present chambers there. He says that the disbenchment, disbarment, 
and expulsion or dismissal from the society of Gray’s-inn, of the defend- 
ant by the benchers, were malicious and tortious and illegal acts of the 
benchers, and by such acts the defendant has sustained the loss, and been 
deprived of all the benefits which he was for the consideration aforesaid 
entitled to enjoy and receive from the society. Dr. Kenealy claims £25,- 
000 damages, but as he will have to fight eye pen including 
the present attorney-general, he will most likely be disappointed. 


—Tue Wiystow Case—TEXT oF THE ExTRADITION CLAUsE.—The 
following is the text of the article of the Ashburton treaty relating to 
extradition, and under the provisions of which Winslow has been de- 
manded from the British government. The treaty was negotiated dur- 
ing the administration of President Tyler, Daniel Webster being at the 
time secretary of state. It was signed at W agen oo August 9th, 1842: 
‘Arr. X It is agreed that the United States and Her Britannic Majesty 
shall, upon mutual requisitions by them, or their minister, officers, or 
authorities, respectively made, deliver up to justice a!l persons who, be- 
ing charged with the crime of murder, or assault with intent to commit 
murder, or piracy, or arson, or robbery, or forgery, or the utterance of 
forged papers, committed within the jurisdiction of either, shall seek an 
asylum, or shall be fuund within the territories of the other; provided, 
that this shall only be done upon such evidence of criminality as, ac- 
cording to the laws of the place where the fugitive or person so charged 
shall be found, would justify his apprehension and commitment for trial, 
if the crime or offence had there been committed; and the respective 
judges and other magistrates of the two governments, shall have power, 
jurisdiction and authority, upon complaint made under oath, to issue a 
warrent for the apprehension of the fugitive or person so charged, that 
he may be brought before such judge or other magistrate respectively, 
to the end that the evidence of criminality may be heard and consid- 
ered; and if, on such hearing, the evidence be deemed sufficient to sus- 
tain the charge, it shall be the duty of the examining judge or magistrate 
to certify the same to the proper executive authority, that a warrant 
may issue for the surrender of such fugitive. The expense of such ap- 
prehension and delivery shall be borne and defrayed by the party who 
makes the requisition and receives the fugitive. } 

“Arr. XL * * * The Xth article shall continue in force until one 
or the other of the parties shall signify its wish to terminate it, and no 
longer.” 

e case stands in the same condition as at the time of our last issue. 
The answer of the British government to Mr. Fish’s note not having yet 


been made public. 





